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-Peft, Mor/■ t' Roppopor - prnient (Atty, present) enters a plea of not .n il 
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William w ayne Barnett- filed PRB in the sum of $5,000." 

S.lwyn S. Webber- fifed PRB in thesum of $5,000. 

Stanley Schleger- filed PRB In the sum of $5,000. 

Marvin J. Rappaport - filed PRB in the sun of $5,000. 

Jam«, Calvin Joiner- filed PRB in the sum of $5,000. 
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xinomiKmg ii'i <wi> 

Mtl 


O 2 - 25-75 | E. Vanaico- filed P.R.B. in the stas of $5,000. _ . 

02-24-75 | E. Mulletnax-Bench warrant issued. _ __ 

03-04-75' S. Schleger- filed notice of motion reifcopy and inspection. 

03-05-75 W. Barnett- filed notice of motions for severance and separata- .J 

trial, for bill of particulars, for inspection, and for dla- 
_ covery operand Jury minutes. _ . — --. 

03-05-75 j W. Barnett- Filed motion for severance and spparate trial.- 


j-05-75 W. Barnett- Filed motion for bill of particulars. - 1 

03-05-75 W. Barnett- Filed mot lor. for discovery and inspection. 

03-05-75 W. Barnett- Filed motion to Inspect Grand Jury minutes.-_— 

03-05-75 W. Bsrnett- Filed waiver of deft.'s presence. 

03-05-75 W. Barnett- Filed appearance praecipe by A.L. (rxisty) Rhodes,Esq.— ^ 
03-06-75 S. Schleger- Filed notice of motion re: bill of particulars. 

03-05-75 A. Sepal - filed appearance bond in thr sin of $5,000. 

03-10-75 Filed memo-end. on motlanudocketod 03-06-75, Motion for hill of — 

particulars is denied. The government shall comply with - 1 

its obligations as to exculpatory material as required by 
the rule of Brady -vs- Maryland. Pollack,J. sn 

03-11-75 * Filed memo-end. on motion docketeJ 03-04-75. Granted to the extent 
consented to W the Govt, it its affdvt. filed herein sworit 

to 03-10-75 iprepared at the Court s instance to hay* _- 

unrionn rulings on disclosure and particulars) and otherwise 
■ _ mull respects denied. i’oliack.J. mn 


«. of law in support of motlot for 
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03-12 - / > FI !•••) k. Fold's notice o£ request for disoovery and inapectior 

pursuant toFKCP Rule 16. 
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Judge Pollack 


75Cr. 140 


03-J1-T5^. filed memo-erd. on raot*on docketed Q3-12-Z5, An affdvt. dated JL-1Q-7J 

- w as filed inthis case by the Govt, to have uniform rulinga.onf 

— . Discovery and Particulars. This motion is granted in the ; 

- extent consented to by the Govt, in said affdvt. and o therwis e 

_ in all respects denied. Pollack.J, mn 

I 

Hrl3-75 Filed Govt.'s notice of motion re: order directing moniesbe paid,etc. 

11-13-75 Filed memo-end. on motion docketed 03-13-75. The motion is la_all_ I ! 

_ respects denied. The Govt, received $9,000. which it took as_ 

satisfaction of che individual committed fines. Those payments. 

. _ cannot now be rescinded so as to resurrect a committment ordered 

* for non payment ofthe fines levied against the lndlviduals.etc. 

• '_ . Pollack.J. nm 

,03-13-75 Filed memo-edd. on motion docketed 03-11-75 for pretrial discovery,. 

. Motion granted to the extent consented to by the Covt. in ltu 

•_ - affdvt. filed herein sworn to 3-10-75 and otherwise in all _ 

l respects denied. Pollack.J. mn _ _ 

13-13-75 Filed memo-end. on motion docketed 03-11-75 for bill nf parflniUrn | _ 

_ motion granted to the extent consented to by the Gout, in-ita_ 

1 . affdvt. filed herein awom to 3-10-75 ar.d otherwise in all_ 

_ , respects denied. Pollack.J. mn _ _ 

03—J. 7 - 75 ti. Filed deft. Ford's request for particulars pursuant to FRCP Rule 7 (f ). 

03.-20-75 Fllid affdvt. of Beryl 1. Dulsky re: response to the affdvt. 

:.til>mitted by the p"nsecution dated 03-1C-75. _ 

63-19-75 Filed memo-end. on motion docketed 03-17-75. Granted to the extent 
consented to hy the Govt, in Its affdvt. filed herein, sworn • 
to 3-10-75, (prepared at the Court's Instance to have uniform 
rulings on disclosnri and particulars) and otherwise in all * 
respects denied. Pollack.J. mn 

0\_iA- 7 5 Edvard V.nasn.- filed magi si rate's orig. papers: 

(1) docket entry sleet (7) appointment of counsel. 

( A-14-75 Filed (Emerson F. Tltlow) C.JA 23 financial affdvt, 

4-16-75 E. Mn11on"x-Iiled papers from Western Dlst. of Oklahoma: 

waiver of removal hearing,order specifying methods and 
corn'll ions of t elease,docket sheet, removal order out j 
ot custody 4 appearance bond. _ _ . - 1 


-cont'd. on next page- 
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D C 110 R«« Civil Dtwkrt ruatiBiiftUoB 


DATS 

54-27-75 Piled memo-end. on motion docketed "3-T-TSTor - discovery and inspecti 
"Motion denied except as consented In Govt. affdvt. ot 3-10-7. 
Pollakk,J. sat _ __ 

04-23-75 Filed memo-end. on motion docketed 3-5-75 for bill of particulars L 
"Motion denied except as consented to In Govt, affdvt. of ; 
3-10-75" Pollack,J. mn _ ' _ _ ] 

04-23-75 ' Filed memo-end. on motion docketed 3-5-75 for severance imdseparat. 

trial" Motion denied. See Govt « a ffdvt. of 3-10-75VPollack,J.i 

/■' v 4-23-75 Filed memo-end. on motion docketed 3-5-75 for inspection oFGrand Jui 
«> ’ minutes" Motion denied 1 .' Pollack,!, nn __ 

05-16-75* Filed warrant for arrest of Ernest Mullenaxand return dated 4-10-75 
deft, released on $10,000. bond, on 4-10-75. _ _ 

05-16-75 Filed notice of appearance of atty. for deft. Ernest R. IRiTIena*._ 

05-16-75 Filed Govt.'s bill of particulars. 

05-20-75 Filed Govt.'s notice of motion re: consolidation (75 Cr. 346)- 

ret: 5-30-75. - 

05-23-75<i Filed deft. Blssett's net ice o. motion and supporting affdvts. - 

re: dismissal or severance ret: 5-30-75. __• 

05^3-75 Filed deft. Blssett's affdvt. in opposition to motion for consdlfj^ 
datlon. — - -- - 

06 - 03-75 Filed notice of appearance of atty. for deft. Selvyn Webber by - 

Josel Barnett Steinberg and Albert J. Rrleger. - 

06-06-75 FI k d deft. Honard L.Brookshire ' s notice of motion re: severance^;— 

ret: 6-13-75. - —-4 


Judge Pollack 


PROCSKDINOS 


75 Cr. 140 


^ 06-06-/5 Filed deft. H. Brookshire's memo, of law insupport of motion for 

severance. - — 

05-30-75 Filed memorandum(disposition sheer) from Magistrate Jacobs _ _ 

s-10-/S deft. Ernest R. Mullenax pleads not guilty,etc. 

06-12-/5 Filed not I-e of appearance of atty. for deft. Selwyn WebbeifTiy _ 

Intel Fiarn/t Steinberg and Albert J. Krieger __ 

06-12-/' Filed d. ft M. R ipp/iport' s notion re: speedy trial. - _ 

( A- 12 -/', Filn' deft. M. Rappapoi t'« m<tno. of law re: speedy trial. - 

Otj-17-7 Filed d.-I t . M. Ford's no' ice of motion and affdvt. re: severance _ 

ret ; I-2/-75. 

ot.-l ?- r Fii-il deft. r. Ford'* memo, of law re: support of motion for - 

•everanrr. - - - 


■- T&fU** ■** IWW '**' 


•a* "i — i Mi n m « 
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75 Cr. 14 


PR.>CE*DIN<;8 


06-13-75 . Filed Govt.'a notice of readlneaa for trial. 


25?75 


06-25-75 


7-22-75 


7.-22-75 


7-22-75 


7-22-75 


Filed deft. E. Mullenax's notice of notion re: severance.dismissal, 
strike,etc. 

Filed deft. E.ffcillenax'g memo, of law in support of motion for 
severance,etc. 

Filed deft. S. Michael Gardner's affdvt. re: opposition fca (tovtl^r 
motion to consolidate.(also 75 Cr. 346) 

Filed deft. E. Mullenax's affdvt. re: opposition to mot'on to con¬ 
solidate. 


Filed meao-end. on motion for consolidation - The govt.'a motion . [ 
for consolidation of these indictments for purposes of 
pretrial and trial proceedings la granted,etc. Pollack,J. m/d'_ 


7-22-75 


7-22-75 


T-22-75 


7-22-75 


7-22-75 


7-22-75 


07-23-75 


-23-75 


Filed memo-end. on motion docketed 6-25-75. Motion of deft. 

Mullenaz for dismissal of various counts of the indictment f 
and to strike the Introduction therefrom. These motions 
are denied in all respects. The motions for discovery’shd 
particulars are denied in all respects except Tnsofir la - 
consented to in the govt.'s 3-10-75 affdvt.,etc. motion for 
severance is denied,etc._Pollack,J. m/n 

Filed memo-end. on motion docketed 6-6-75. Motion of deft. Brookshire - 
for severance is granted,etc. Pollack,J. m/n 

Filed memo-end. on motion uocketed 5-23-75. Motion of deTti R. Bill'eft - 
to dismiss is denied,etc. Pollack,J. m/n 

Filed memo-end. on motion docketed 6-12-75. Motion of deft. R. Ford 
for severance is denied. Pollack,J. m/n [*: 


Filed memo-end. on motion docketed 6-12-75. Motion of deft. Rappapdrt 
for order setting a trial - trial la set for 9-29-75Y'Hbflehf - 
for severance is denied, etc. Pollac%,J. m/n 

Filed Govt.'s affdvt. re: opposition to motion of deft. Rappaport fdr 
severance,etc. 

Filed Govt.'s affdvt. re: opposition to motions of defts. Ford.Blssttt, 
Mullenaz and Brookshire for severance.etc.(also 75 Cr. 346) 

Filed OKQKR that the Clirk of this Court shall issue subpoenas 

>lures i oi um under Rule 17(c) in blank, to be signed by ll.S.Acty. 
which shall be rcturablvln order to expedite the trial of thfl 
indictments herein, on 9-1-75. Pollack,J. mn 

I. Mullenax- filed magistrate's orig. papersidocket sheet,disposition 

slice t . 


-ront'd. on next page- 
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75 Cr. 14t 


D C 110 IU« Civil CoaUamtioa 


HROCCCDINOS 


M*'* I __ 

V J8-27VT5 Piled deft. E. Mullen.*'* notice of motlonre: order qua*hln« iind/o 
modifying the eubpoenae duce* teciaa attached to Ch»_«ffdvt. 

\ — of Joseph B. Ehrllich.etc. ~ __ 

*• 08-27-75 Filed deft.E. Mullenax’s notice of motion re: aevarance.etc._ 


|!‘ 08 -09-75 Filed deft. M. Rappaport 1 * notice of motion re : quaah *ubpoena- 

IJ ~ _ I duce* tecum, ret: 9-2-75. - — -f- 

h* off-28-75 Filed affdvt. for writ of habea* corpua ad testificandum for 


* 0ff-28-75 Filed affdvt. for writ of habeas corpus ad teat incan«i» tor ju 

Peterson. Writ Issued ret. 9-8-75 ____4- 

' C 08-29-75 Filed ORDER that T. Spradlin and T* Flnney,Jr. are granted leave j 
to file motion to Modify Subpoena and memo. In eupport-ete. ] 
Pollack, J. - t- 

08-29-75 Filed Motion to modify subpoena,etc. T LJ - 

no n'i. 7 s' m Gardner-f 1 led CJs 20 appointment of counsel, Patrick Broderick. ! 

; 09 * 03 * 75 M - ^**76 Be.ver St reef. .N.Y.C 10003 tele: 229-60*0. Maffl.tr.ta Jacob, 

k (Issued copies CJA Clerk) - - — -4- 


09-03-75 Filed notice of appearance of atty. for <Jeft. Michael Gardner. _- 

by Patrick F, Broderick, Esq. , 38-08 Bell Blvd. Bay# .de,B,Y,- 

0!M)3-/5 1 Filed memo-end. on motion docketed 8-29-75. The within motion has 

been resolved by agreement of counsel for the parties. P o l la ck , - 

09-05-75 Filed deft. R. Ford's notice of motion re: quash or modlfysubpoamma 
ret: 9-8-75 at 10:00AM. _ 

09-08-75 Filed Co^t ’* bill ol particulars. 

09^68-75 , Filed deft. Roger Blssett's notice of motion ra: reargue motion - 

for severance. - 

C_-8-7T~ Filed mtmo-end. on motion of deft. Blasett for rearguaient. j 

"Motion for nargument of severance is denied'.' Pollack,J.m/n ' 

09-08-75 Filed memo-end. on motion of 8-29-75 of M. Rappaport to quash 

subpoena duces tecum. The matters herein are to be ( 

adjusted between the parties and their agreement will auffloa- 

Pollack,J. m/n - . 

— ' -4 

09-08-75 Ftl.d nwr.o-end. on motion docketed 9-5-75 of daft. R. Ford for 

order quashing subpoena." Counsel for deft. Ford Is to edvlen 
the govt, his position on document# In Ford'a possessl^st end 

. <ontroi and the govt. will take further action as It may ba— t 

y. advised. Pollack,.!, m/n - j 


09-09-7'. 

09 - 15-7 llle.l CJA Financial miovr. Lor n.a. -/ • 

Og-l'j -75 I'ile.l CJA Financial affdvt. for E. Coodloe. - j 

09-10-75 piled writ for habeas corpus ad testlfIcandusi for M. Gardner. - 

(75 Cr. 36o) — < 


Filed rjA Financial affdvt. for Michael Gardner. 
Piled CJA Financial affdvt. for M.S. Kniaely. 
Pile! CJA Financial affdvt. for E. Coodloe. 


cmrrawratmnii 'm»a wikiWi 


4 
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' 5 344 -d tri x; 


rno v n:EniN«;H 


Date < 

Ju<4ni« 


-i- : 


.9-19-75 

9-19-75 

t 

09-19-75 

»-2*-75 

J9-26-75 

19-26-75 


>9-29-75 

>9-29-75 


[ 9-29-75 
9-27-75 


; Wt *ltM0^3*S t sJ*pl«Md* guilty u ro count, 
sentence. Pre-sentence^eport^rde^d^F 10,111 d « te Jo* - 
at 10AM room 51*. Deft f or 8ente “ce 12-5-75 1 

Deft James Calvin Joiner(atty ^es™tWrnJ 8ed 0Wn reco »ali.nce. 
Joiner) now pleads Rullty P M ^ J1 “y Calvin 

• «.=£ -f5 d 

to Include the continental Unlted^t.^a. ^ollacklj* ' Xt ' t ' de * f 
11" filed deft s acknowledgment of const 1 tutlonal rlghtarTZT 
J1 " J ° inPr - fMPd “i—l««^-t of constitution.) right,. 

A1 ." Segal. filed deft.*. acknolwedgment of constitutional rights. 

F1 " d ra; r ^SSlrJrS2.it;S2; JSSff £ - 

c^r.rai.srws” duly coni£ftr ^ r 

F1Kd d jir; minutes^d*smi.sal|etc? £ " Otl0n re; lm,pectl °" of Grand; 

Filed deft. E. Mullenax's proposed examination on the voir dire. I 

F,l0lJ W 5U-?{ h Sr? - .S?IKt.^f U ‘ stlflcand “» ^ Jl- Peterson 

Filed deft. E. Mullenax’s notice of motion re: hearlng.etc. 

filed deft. E. Mullenax's reply affdvt. re: affdvt. of B C Kicnonald 
in opposition lo motion for inspection. W _ K»cDonaJd 

Tr ”*" ....lotion o( prospective 

Hied nemo-iiul. on motion docketed 9-29-75 Defr’ M.’.ti • 

-ad. on d,e ev. oi dal month, after • trlMll™, Tet 'and 

1 nru-m^Jy 1, *f ai j mt r f ^ ‘ ,tf1 •' 6 arraignment for motions, 
imi Jy 0 faU, iu (*•ow ,♦ partirularlsed need f 0 r the Grand 

3 nrnm.tr r la(«. - ^ . w ' c 


-f- 


I he m«u ion t' 
f r le * upon u 


...lain no sufficient shying f„ a ElS £ HIT* 

4 -"•‘•'-n" ^Swlng'fir^eiUf^pSf^klj?^ PP8t - 


-cont'd on page 9 - 
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7-22-75 Judge Pollack Consolidated with 75 Cr. 346 for pretrial and trial p. 


D C 114 Ha* Civil Docket CoaUinaU** 


t^» w '5rSii | 

- and no particularised genuine need la shtfKi fer *1? ] 

— I requested. PollAck t J« «/n __ _____ ... __ ___ j 

9-29-75 Piled nemoi-dhd. on motion docketed S^rl^-deft. Mullenax 

9- 29 75 Plied quashing and/or modifying the., ubpoenae ducejteci* 

etc." granted as Stated on the record at heaYIng of 

_ Pollack,J. »/n - 

7/79/75 ALLDEFTS. EXCEPT J.C.JOINER: H.L.BROOKSHIRE; A. SEGAL & J.WFIXS--- 

1 --BEFORE: Pflm rg.J. -JURY TRIAL BECCK. (Consolidated!wlth_75_CRj3463 

^9-30-75 TRIAL CONTD. _ . .—- 

10- 1-75* Filed Order substituting Robert E.Pord'a attoroey-new atty;- 

_ Goldman 6 Hafetr. Pollack.J. (see atty sheet)- 

10-1-75 TRIAL CONTD.- _- - 

10-2^75 TRIAL CONTD. - - - • 

10-3-75 |TR1AL CONTD. - —-- - 

jO-fc-73 [TRIAL C0NID. ~ - 

To.7-7S~ TRIAL CONTD. -- - 

UQ-B-75 ItRLAL CONTD. _ -“ 

3S=i : * [trial ™N T D. 7 cm-T^i«FsTD. o Motions s 

-‘ ‘ /(]] OTIIIR DIETS, -Ai.L MOTIONS DENIED, PQL1ACK,J,_ _ . --- 

- I - , r;,, rnn ,, -GRANTED. Defer.. BOYD and GOODIOE RE$f7_--- 

Cr0--U--r>-TAI. CONTI). MO, Ion- -it d,,1 js RAPPAPORT and BISSETT -re DENIED. 

All p CPIn. vAfciUU. U * '• BAI(NETT -« rsT - 

-X0-K-/5 Filed affidavit of F.D .Goodloe In support of motion for severance 

made by W. Wayne Barnett - - - 

10-14-75 Filed affidavit of Joe T.Boyd In support of motion for severance- 

made by W.Wayne Barnett. - - —— 

10-10-75 j as .1 «V. U S 5 t?S*. B 5 tefr: 

U fitful and a severance - granted. Defts. Boyd and-Goodlo, 

So-1. 73 1 T ...l^eolU'd. nadona ol delta. lUppaport and Bia.ettare denied 

,,il u.ttL. oacept def l. Barnett rest.- - - 

tr..l ,.<’S trial » ont!<t. “ _ 


10-1i - ; S trial <ont!d. 

to 16 . . .iTj! -n»i ;••• 

IQ-1/-.'. . it iui vO.iL il. 


-conL’d. on next page- 
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. — 

• lUnCKEDlNC.* 


tAl?18c7&.Ljrl.il_cacr > d.r>l. ft\ r -. ' : • i r ! vtqv'-i i;-.'ounn~not gnTTty.’Lt ftTT 

__ 4_dlsch >*T» e<1 • O il » i- ii 1 . . 

__i Deles, ?!2 ' -Found TLTV ; cnirgcd. 

_-_ i _— i * • -l .• (T J i'. f'.i t-.iC !» of cts. incl, llot guilty - 

’ .-I - _ C LS . j/ J rf”. 

_ | licit i'u i ii i uf bn 11 uni ; Ivn ti il Ui-?\-T> n t 5PM. 

»- _ . . LC ,v»i. : l -r«- • • ! 1 r . "j,< • Ii Cl- », ‘ ii 3 liciftstp 

__i -ncli. j> : i • i i ii.' n •• • : > i’u ' •( . 

I ! COD > '' • 1 1. i-o! in pr. i ii i i . i vi .i i'ui j 1 10-25-75' 

_ ..i_to pj "i i..,'.*<• a . .il »f. I. •. *i* in i.y, ii.lt. to swrcnl 

.I. liis r -.. :. .: - i.. to . . . M • y. . 

_ | Deft. TV ■’ .\1 I-Uf f»: . Ci • .1 ’ . 1 r . ..f, j] wit I f 1.0-24| 

! . rt: !■ <t" i i - ■ • 1 I f , ’. . - - ; . u t ; •. ’ i 1 1 i 

*,-j_ to iuclv ll' If*. Its . J nc. i,i .'..Mr, < i.’,'. .Illinois 

V __ . Inu i . _ 

■_j.Dcfts.D5*. .CCCV.r'l :i l' : JIJ ’ ' v -rjnt J mis .liff..'.'.S . ordcrod.uer.t. JT7-- 

'__ 1 at 9: .0 ’ . -orT•' 

1 0-2 0-7 5 Trill cont'd. !•. t . .- • t p • ' ‘ouid r.oi . ullty 

_ | uefts. discin’' .. ; . * ’ found Guilty 

_ _ire-sentence 's uo»*i. or. nu. \> • < ‘‘ . _'-~-75 at TO: 15AM 

roe > 519. . l coi’t*i . Ail .i ie.' u* i . .-' ord and r nlslTTyj 

flt 


i - 


V 


! 10:15AM Bail cont'd. rord and Knisoly motions denied. Pollack, 

10-27-7' " .1 ri deft. miller ij;' . r •• l - ucl on ill ball. 

u - - 7 j dofts. j. r, Boyd £. ii,ii. i • ■. . 1 o- -f■ > . •> ■ sn »»•«• w 

I l 111 1 • • 'V • . I I ' . ' t 1 I • . ' i ■ II, ' II ;.n . 


ii 1 >•!. Knislcy fc>'’d C ,, TLTY.P.S.R. ordered. For sentence, Jj2t2 


i i 

loi.-J i nj; 

1 :i • i• * nds 


i »J:' i til.' (I • • rlc <> 1 t l ■ Cm: ' , r , .1 i I m 
| to ,llay Jut i.til'i :•.! U to on I 1 h.' in ' ■ 

_ ordi'M-il inn■ f. 1- 1 . 1 , Pollack, J. '* 

10-31-.75 1 J, Boyd d £. Goodloo-bench uarrnnts Issued, 

10-31-75 ( Filed memo-end. on motion docketed 10-22-75. Motion withdrawn by moving 
party. Pollack,J. m/n 


11-03-75 


Filed Govt.'s affdvt. re: opposition to Mullenax s renewwd mot lOnS 
to Inspect the entire Grand Jury record,etc. _ 


11-6-75 Ii. Coodloe-flied remand dated 10-29-75._ 

11-6-75 j J. Boyd-flied remand dated 10-29-75. 


// / 7‘S Vjjv’i txatsciipl cl -.J pioeusJinp-, doled /> l.il'. /i, ,/<f ?S 

//'/'/ft’ ^KS^lpl cJ H-vS-cl d jiye, Jutcd /„ Z,/“7 _ 

\lj. .1 tuns' I't-I tl mot.J o( j lo.mdlii^ , Jutcd .-7, C-, /, ? j/'/JJ : . 




//-./•/I'iiy-.'J 1 » ; •if 5 .rmV».. w .,,> r . ::&<■ >'<■,/?,/*, 2*y&2^_ 


pi* - 1 tm/.s-'-V f H JC.J :.f t/'oV,:;g , Jut. IT (p^ ‘/,/0,,/^^/S 


. " ;/V/J : J__ 


11-18 75 Filed affidavit of W.Cullen MacDonnld in opposition to deft's_rene , 4 ?< i. 

_motions to inspect the entire grand Jury.- - 

-cont'd. on next page- 
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£ judge Pollack 


, Goodlow(atty. preeenCl* 
bail be continued. I 

• Probation Office end_If 

Probation Officer to serve his' 
obtaining the requisite ™*4 

• ■[! any requirement^ 
o be consulted _foru 
The bench warrant•_!_ 
»f the checks with ( 


- —I- The d,St>. «e ilrecced to .prf>t 1. th 

- "1 make arrangements with the 1- 

-1-convenience, in th e matter ot - 

—-—1-a probation report, including complianc 

-1- of P the local probation office wno may h 

-1 — local matters and report on local 

--1-arc vacated upon cotapletion of ttte depo 

--- \ -t h c Clerk of the Court iarnddiately. (Se 

-1" ~ Pollack,J. _ 

.U-^jElranacrlpLiiL xkcord of proceedings filed, 
1 fT f7-~7<~T Filed appearance bond for J. Boyd fn.the si 

11-28^75+51^ OPINION Accordingly, dqft. 


Rl_£._JORn.latty, prescntrtiieo 

® \^SwSS!iS 

De£t^ > *advised ofhis right to appeal. Bail pending 
^^QOO/cash or * 

Si aBlUS COODWE C«ty. ptt.ott) Flirt •TO*"™*.;, 
on ea. of cts. 1 to^lncl. to rag* • shall , 
ioJ^_A2P.9(a)(2) oi l. «s*the * Board*of Parole may 
_fer_EarQl£-5: S (4 ! »ht to toDcal. Bail pendln 

"TRUMAN BOYD (at ty. pre»e"0 r Jt'einJI'wSI other"* 
^‘(aj^of VS U.S. Code deft. p sha 0 ll £- 

K^lfTu JiS x fcSJ&'VSS 

issucdall _coplcs,-- 

,S,' KNISEI.Y(atty. present) Filed JUDGMENT^- ^J^r*. t 

cts, l.to.33 i nc * \. .i r Vn o jail nn institution 
that defC«_J>c confln.-d in '* , ljLn d.;r of the 

of 2 mons,, .the execution o- t . e Ueft.-ls placed 
"" imprisonment. 13 suspended und the £ standing t 

.for a Per iod of 2 years subj cct t » t £ 6o , Do I 

of.th is Court. I. Y'-n’ji ,, end fni; appeal \' xca | 

rof-hisjrfghl. t, -P£-k s ^. l a l b ‘ y !2-l6-5 at 5IH. 







Judge Pollack 


ritorirF.jiNGS 


; Dwt- jrd 

< Jui/ment 


ri^75 


: ? - T- 7 3 


12-5-73 


. ERNEST R._MULLENAX (aery, pr-senc) ’’il rd JUIXSich’T ') T’> 7 - 

2 yes. on each of counts 1 to 31 i.uci. to run cone., with' each. 1 
ocher, \ad on condition thac deft, lie confined in a JAIL TY?F 

or TREATMENT TV?5 institution for .i period of 6 raons.»_th.e_^ _ 

execution of the remainder ot _the sentence of imprvsonment is IT 
hereby suspended and the deft, is placed on pcob. for a period 
of 2 yrs.^ subject to the standing probation order of this 
Court .__T. lb U. a^ Code 3651 . -AND- FINED $1QUQ00. on._countJ,^_Eine.._ 

>•0 be paid, or deft, is to stanu conxnitted until the fine is 
paid or_he is otherwise discharged according._to law, _Fine stayed. 

, pending appeal. Bail pending appeal fixed at $10,i)OQ»_.£a3h _or 
surety. Deft, advised of his right to apoeal, Pollack.J, 
issued all copies. 

E. Titlow-filed CJA 20 approval for payment of__foes of qtt y. 

William Richman. Pollack.J, 

JAMES GALVIN JOINER (acty. present) Filed JUDGMENT it ~7% ~T‘ 

. 2 ,, g n couritj^ Pur^.to ^ec. A20a(a) (2) o'fll. 

‘•“ft.* .shall become el.gible for parole at such time as the Board of 

Parole may determine. -AND - FINED $2,500.. fine to b e pai d ardaffT _ 

is to stand committed until the fine is paid or. he iSLjOthcrwi.se 
discharged according to law. Counts 2 to 53 incl. are dismissed ’ 
on motion of deft.'3 counsel with the consent of the Govt. Deft. 


i scone d. on present bail until l-s-76 at 12 noon at which time 
he Is to surrender himself tot he Atcy. Gen'd, by reporting to the 
Correction Institution to be designated by the Bureau of Prisons. 


l r-5^73" 


.2-10-75 


12-10-75 


! -L8-.I5 


Pollack.J. issued all copLes. 

JOHN WELLS (atcy. present) Filed JUDGMENT-lmppsition fil sentence on I 
count l is suspended. Deft, is placed on Frocation.tor. a .period j 

. .91..? yrp subject to the standing.aroJja.tion order of this Courts. 
and pro bation is 1 0 _._he__.t.erminated upQn.recotSBccj.ation. of^_Liuj 

_Probation Office . Counts 2 to_53 incl. are dis miss ed. Palla ck.jj 

_issued all copies. 

Piled Order for • -.t. ,J. joiner to surrender for service ot sente nde 
on 1-9-76. Pollack.J. 

r.RNFST R. MULLENAX- filed notice of appea l - -from jud^nent of 
12-2-75. Mailed-copies.V.S. Atty. .kdefc. 

Filed Deft. J. Boyd's notice of. appeal .from judgment of 12-2-75- i 
Mailed copies to U.S. Atty- & deft* 

Filed deft. Robert E, Ford's notice of appeal from judgment of 
12-2-75. mailed copies to U.S. Att7. & deft. 

E. Coodloe- Filed notice of appeal from judgnent of 12-2-75. 
mailed copies, 

Titlow-fiLed-docwento- ioi-wnrded-by Magistrate ’ SChretber’J- * : 

c.xlut entry .appointment of counsel: ~anci final ctTt“3ffdvr :— r ~~ 

-conC^dTon next w 
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n. C. 110 Ci*tl Comuau*u~m 


DATS 


PROO'KDING* 


C 

\1M 


12-11-75 Filed documents forwarded by .-!ajistrate Raby: - 

docket sheet, bond pending appeal, (deft. Robert Jroro)- 

12-16-75 Filed P.S.B. pending appeal in th« s« of $5,000. secured by 
$5,000. cash. (deft. M.S. KniselyJo__ 

i ; r »->-a L.iajcr..pi of record of jiccoedlrg-, C. * 

2 7-- : - -.. 

J t yi.£- * a 7 - -- 


j£iL’ 


_ 

'i 'f •’* i*ert 

7/Y. 


..u'.y /,r a 


12-19-75 Filed warrant for arrest of deft. E. Goodloe-servUe not indicated. 

12-19-75 Filed warrant for arrest of deft. Joe Boyd- retumed unexecuted U-li- 

Deft. incustody. 


/. j )|-'jt | .;jd t - ■ 1 *t‘. vt -—i : - .‘ad ~ / 4 3 ' 2 . - 


ji_'7T - j_• 


:'Ja3 —/a_& 


i?-?3 -75 Filed nocice that the record on appeal has been certified and 
transmitted to the U.S.C.A. 

12^31-75 I Filed notice chat the suppl. record or. appeal has beer, certified 

and transmitted to the U.SaC.A, 

«3B=a ee 

Raby-Magistrate, 


01-T2^74-T M.STTtnisely-filed CJA 20 approval for payment of fees or atty. 

___•_Pollack,J, issued all copies. 


-L. 

. 

L. 


i 

- - - 





Hi 

— —.* - 


—. 

._ ... 

... -- — — — 
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UNITED STARTED DrCTHICT COURT 
SOUTRERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 

- V - 


JOE TRUMAN BOYD, 

JAMES CALVIN JOINER, 
ERNEST DArr.'I.'l GOODLOE, 
ROBERT E. FORD, 

SELWYN WEBER, 

EMERSON F. TITLOW, 

I ERNEST R. MULLENAX, 

M. S. KNI3ELY, 

HOWARD L. BROOKSHIRE, 
WILLIAM MATTE HARNETT, 
| MARVIN J. RARRAPORT, 

STANLEY SCHLEGLR, 
EDWARD VANA3C0, 

ALAN SEGAL, 

ROGER 3I33ETT, and 
JOHN WELLS, 


Defendants. 


indictt:::t 

75 Cr. /V# 


x 


The Grand Jury charges: 

Introduction 

1. At all relevant tines herein. Select -nterori 
Inc. ("Select"), was a corporate shell without substantial 
assets the shares of which were not registered for tradin'-, 
as required with the Un^-d States Securities and Exchange 
Commission (SEC). 


2. At all relevant tines, the defendants S^L..T.J 
WEBER ("WEBER"), ROBERT E. FORD ("FORD"), ROG ^R BISSc.* . 
("BISSETT"), and MARVIN J. RA?PA D ORT ("RA°PA p ORT") were 
attorneys admitted to oractlce law In their respective her 
States of Texas, Nevada and New York. 


3 . At all relevant tinea, 

| WAYNE BARNETT ("BARNETT") and STANLEY 

were public accountants, certified a-. 
Texas and New York, rearectlvely. 


the defendants WILLIAM 
SCHLEGER ("ECHLEG -T.") 
such by the States of 


? 

I 


* 



; 


i 
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4. At all relevant tines, the defendant HOWARD L. 
BROOKSHIRE ("BROOKSHIRE") was the President of the First Ban* 

In Atoka, Atoka, Oklahona. 

5 At .11 relevant tinea, the defendant! JOS 

OT „„X„ BOYD ("BOYD") . JAMES CALVI,, JOIHEB ("JOMSB") . *«*=» 

OOODLOE ("OOODLOE"). M. S. ««*« ("KMISLEY" fflOEOS 
nTWU ("TITLC'J") . E ICIEST B. MULLEBAX ( "MUU.E..AX-> and 

AEA» SEOAL ("3EGA1") were not regularly enployed. 

6 . At all relevant tinea, the defendant JOKE 'JELLS 
... enployed aa a aeeurltlea tr.l.P ty Crown Trading Co.. a 
Brooklyn. .... York, ae.urltle. broker-dealer registered a. 
such with the S.E.C. 

7 . At all relevant tines, the defendant EDWARD 

VANASCO ("VAMASCO") was an undisclosed principle of 

Co., a Hew York. Hew York, securities broker-dealer registered 

as such with the S.E.C. 

a. Thla introduction la hereby Incorporated and 
realleged In «ac» count of thla Indlctn.nt .» If fully 


forth therein. 


COUNT OHS 


I. The Conspiracy 

!. Fron on or about the 1st day of October, 
1969 . and continuously thereafter up to and Including the 
date of the films of thla Indlctnent. In the Southern 
District Of ...» York and elsewhere. BOYD. JOWEB, OOODEOu 
POBD. YE DEB, tlTUK. »ULLE..»X. Ki.ISELY ■ DB00XSU1BE. »«-*». 
BAPPAPOBY. SCULEGEB, VAJASCO, SEOAL. BISSETT. and 'JELLS, the 
defendants and Joseph Attarone. Bred Shernan. Stuart Shlf n,„ 
and Michael Karfunkel, n.n.d herein as co-conspirators but 

as defendants, and other persons to the orbnd Jury no n 
and unkno.n, unlawfully, wilfully and knowingly did eon -, 
conspire, confederate md agree together and with 
bo defraud the United States and to violate Sections 1001. 



\-/ 
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1341 and 13*»3 of Title 18, United States Code and Sections 
lie,, fid ana 77* of Title lb, Unltea states ooae. 

II. T he Oblcct of the Conspiracy 

2. The object of the consnlracy was to obtain 
control of a "shell" corporation without any substantial 
assets, Inflate artificially Its nrlce, and sell, oledre and 
distribute the shares at -nornous oroflts to nenbers of the 
public without providing naterlal lnfornatlon reoulred to be 
furnished by law. 

III. The Keans !iv '/hlch The Conspiracy fas 

Carried Out _____ 

3 . Anong, the r.eans by which the defendants 
and their co-consolrators would and did carry out the con¬ 
spiracy were the following: 

(a) The defendant TTTLO”, In an attempt to 

evade the rerlstratlon reoulrenents for the distribution o. 
stock acquired stock of a corporation which stock had been 
originally distributed nrlor to 1933, and which stock under 
certain United circumstances, not here applicable as .he 
defendants well knew, need not have oeen registered. The 
defendant TITLO'f then reactivated the theretofore dormant shell, 
caused Its name to be changed to ".elect, and agreed to act as 
the agent for the transfer of Its securities. 

(b) The defendant 3ISSETT certified a false 

statement of the caelt.l structure of Select •"<> Issued Ms 
opinion letter In respect of It. unification and valldlt:,. 

(c) The defendants KHISELY and ’IEBER became 

the 0 resident and "ecretarv. respectively, of Select. 

(<n All of the defendants and co-consnlrators 

agreed to distribute thousands oT shares of ".elect stocK 
lenders, brokers and purchasers throughout the United States 
and abroad, and to aid one another In such distributions, 
without filing a registration statement with tne Z.z.C. 

(e) The defendant 30"D transported thousands 

of unregistered Select securities In Interstate commerce 


I 
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from Reno, Nevada, to Hew York, New Tork, In order to create 

an artificial marnct In civet atocK. 

(f) The defendants GOODLOE, BO v D, and KMISSL* 
placed "assets" of Insubstantial value and unoroven worth Into 
.".elect. 

(*) The defendants SEGAL, VAN AS CO and '.'ELLS 
manipulated the nrlce of Select stock by artificial means. 

Including but not United to the following: 

(1) The defendants SEGAL and VAMASCO, 

together with co-consolrator Azzarone, caused Karen Co. to 

becone an apparent market marker In Select. 

(11) The defendant SEGAL, together with 

co-consnlrator Karfunkel, caused Economic "lannlng to become 

an aonarent market maker In Select. 

(Ill) The co-consnlrator Karfunkel, distri¬ 
buted 1000 Select shares at a *8.00 per share while the nrlce 
being ouoted the nubile was approximately *1«.00 ner share. 

(lv) The defendant SEGAL, through nonlnees, 

caused sham "crossed" trades or "wash" sales of Select 

securities at whollv artificial prices. 

(v) The defendant 'TELLS caused Crown 

Trading Co. to becone an apparent market maker In Selevt. 

(h) The defendants BO v D, SEGAL, p 0RD, ’/.-.B-.R, 
BARNETT, KNISEL V , RA op A r> 0RT, SCIILEGER, and VANASCC, together 
with co-consnlrators Schlffr.an, Karfunkel, Azzarone and 
Sherman, made false, fictitious and fmudulent statements 
and representations, and made and used false writings ■ 1 
documents knowing the same to contain false, fictitious 
fraudulent statements and entries, as to material facts In 
connection with the S.E.C. Investigation of Select and to 
induce the S.E.C. not to suspend trading In the stock, and 
not to continue any such suspension, so that the defendants 
would be able to continue their fraudulent distribution 
Such false statements Included but were not United to: 
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(1) fraudulently prepared .and back-dated 
contracts between Select and otkers 
and fraudulently nrenared cornorate 
records Including minutes, contracts 
financial statements, transfer recor 
and nress releases; 

(11) false oral testimony and unsworn 

statements p;iven to the S.E.C. con¬ 
cerning the above documents. 

(I) The defendants BROOKSHIRE, BOVD, JOINER, 
SEGAL and MULLSNAX, torether with co-consnlrators Schlffnan 
and Sherman, sold, nledred and otherwise disposed of Select 
stock to lenders, factors and purchasers. 

(J) The defendants and their consolrators 
fraudulently rreoared Select financial statements which were 
false and misleading for at least the following reasons: 

(1) The assets shown on the balance 
sheets had not. In fact, been 
transferred Into the connany as 
of the date of the balance sheet. 

(11) The value of the assets set forth 
on the balance sheets were fraudu¬ 
lently Inflated. 

IV. Overt Acts 

I*. In furtherance of the said conspiracy and 
to eTfect the objects thereof, the defendants and their co- 
conspirators committed the following overt acts amonj' others 
In the Southern District of New "ork and elsewhere: 

(1) In or about January 26, 1970, the defend¬ 
ant BOYD carried from Reno, Nevada, to Hew v ork. New 
York 1,036,603 shares of Select stock, delivered 100,000 
shares to the defendant SEGAL In nominee names, and then 
locked the balance Into a safe denoslt box under their 
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control. The safe deposit box was locked by two different 
locks. BOYD and SEGAL each had one separate key and the box 

could not be ooened without both keys. 

(2) On or about February *. 1970, co-conspirator 

Azzarone filed an aopllcatlon Torn with the national Ouota- 
Bureau (““Ink Sheet.") for the purpose or Publl.nlns 

artificial prices for Select stock. 

{3 ) on or about February 11. 1970. the defend¬ 
ant SEGAL delivered 3.000 shares of Select stock to the 
President of Mann S Co. 

(„ Oh or about February 26. 1970. the 4T.no. 

, «put rrFR together with co— conopi 
ants RAPPAP0RT, SEGAL, and SCHLE - , 

rotor Sherman, prepared b.ck-d.ted and OeUv.r.O document., 
purporting to be eontr.ct. e.ldenclns true bu.tnee. activities 
or select, to the S.E.C. throuph co-con.nlrator .tt.ron. a- 

others. „ . k 

( 5 ) on or about March 1, 1970. the defendan. 

. . . thp signatures of the de*end-in« 

SEGAL flew to Texas to obtain the 

KRISELY on the arorementloned back-ddted contract.. 

(6) On or about March 9. 1970, the defendant. 
BOYD and WEBER delivered slsned copies of -he .foremen 
backdated contr.cte to the S.E.C. at which time BOYD mad. 

perjurious etatenent. a. to each fal.e document.. 

on or about March 28. 1970, the defendant. 

BOYD, FORD, BARRETT and BUSELY fraudulently prepared, le.ued 

and eaueed the le.uance of false - -el.adlne certified 

, , -r e*ipet and the tradlnr 

financial reports to shareholders of 

public. 

(8) On or about April 17, 1970, afte. 
termination of too S.E.C. euepen.lnn of tradlnr In Select 
.took „> for toe nurpoe. of P-ot.nr continued dletrlhu-.on 

Keev.ni r all defendants, the 
and trading In such stock on behalf o. a 

mae and fraudulent 
defendants ')0YD and FORD sunnlled false 

Information to the S.E.C. 
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(9) In or about the week ending flay 9, 1970, 
the defendant '.JELLS provided false and misleading information 
as to the Select trading market to purchasers, banks, pledgees 
and other lenders as well as to the S.E.C. 

Each of the mailing, telephone and telegraph usa-co 
alleged In Counts Two through Twenty-eight of this Indictment 
are repeated and realleged herein as overt acts. 

V. Statutory °lle~atlons 

5 . It was furtner a part of said conspiracy t.iat 
the defendants would, in a matter within the Jurisdiction of 
a department and agency of the United States, to wit, the S.E.:., 
knowingly and willfully falsify, conceal and cover up by tricks, 
schemes and devices material facts, make false, fictitious and 
fraudulent statements and representations, and make and use 
false writings and documents knowing the same to contain false, 
fictitious and fraudulent statements end entries, in violation 
of Title 18, United States Code, Section 1001. 

6 . It was Turther a oart of said conspiracy ,.,a. 
the defendants, having devised and Intending to devise a 
scheme and artifice to defraud and for obtaining money and 
property by means of false and fraudulent pretenses, represen¬ 
tations and promises, would unlawfully, wilfully and knowingly 
and for the purpose of executing said scheme and artifice end 
attempting so to do, cause to be delivered by mail accordln - 
to the direction thereon, certain natter to be sent and deUvo-"--'■ 
by the Postal Service in violation of Title 18, United .ta.. 

Code, Section lB^l* 

7. It was further a part of said conspiracy 
the defendants, having devised and intending to devise a sche-c 
and artifice to defraud, and for obtaining money and property 
by me juts of false and fraudulent pretenses, representations 
and promises and for the purpose of executin'- such scheme 
artifice, unlawfully, willfully and knowingly would transmit 
and cause to be transmitted by means of nail, wire, radio and 
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television comunicatlons In Interstate co—crco. ..rltln ... 
si pins , slmals, nlctures and sounds In violation of Title 

18 United States Code, '‘ectlon 13^3. 

8 . it was further a nart of said consnlracv that 

th , defendant. would, unlawfully, -Uirullu and Knowing., in 
t „, offer and .ale of aecurltlea. nan.lv ".elect »ock, tv the 
u5 . „f near, and ln.trun.nt. of trananortatlon and eonnunle.- 
tlon in interact, eonnerce »1 M the uae of the nalla. 
directly and Indirectly (a) ennlov device., achene. and arti¬ 
fice. to defraud-, (t) attain nonev and nronerty ty 
untrue atat.n.nta of material facta and onlaalona to atate 
material facta n.ceaaarv In order to nak. the atatenenta na-e, 
in the linht of the t.rcurat.ncea under which the, .ere made, 
not maleadln,-. and (c) enrar. In tranaactlona, nract.ce, an- 
couraea of tualn.aa which crated and would aerate - • 
fraud and deceit unon the nurchaaers and hold..a o. c 
of select aecurltlea In violation of Title 15, United ft. tea 

Code, Sections 77o and 77x. 

9 . Xt was a further nart of -aid consnlracv tha, 

t„. defendant, would, unlawfully, wlll'ullv and know.nyly, 

directly and Indirectly, take uae of near, and Inatrunen 

of tranapoitatlon and connunlcatlon In Interatate come c n, 

Of the nail, to cell and would carry and cauae to . 

through the nail, and In Interatate —~ ~ ^ _ fo r 

lnstrunents of transnortatlon 01 .he oum 

rter sale securities, ranelv Select stock, 
delivery after sal , wlth the 

tlme when no registration statenent was l(|tlon 

United States Securities and Kxchanre Connlsslon ^ 
of Title 15. United States Code, Sections^, • « 

(Title 18. United States Code, -ectl 

.it -rretffv-r.Tn.KI 

*>• Grand .Turv further charres: CountB 

0 „ or shout the dates hereinafter set orth I ^ 

* ht In the Southern District o 
Two throurh Twentv-elrht, in tne 


the defendants 30-0. .TQTMER, flOOOUK. FORD, ICR*. TI7L0". 

MULLEN AX, XIIINEL-, 3R00KNHIRE, BAR* JETT, RA»PA*0R7. "CHLEOLR, 
VANA5C0. EEOAL, 3 ISSETT. and UELLS, unlawfully, willfully 
and knowingly having devised and intending to devise a scheme 
and artifice to defraud the Issuers of. purchasers of, *nd 
lenders a.ainst Select securities, and to obtain noney and 
oroperty by neans of false and fraudulent pretenses, renre- 
sentatlons and oronises. and for the numose of executing 
said schene and artifice and attenntlnr so to do. did place 
and cause to be placed in post offices and authorized deooai- 
torles for rail natter, take and receive therefron. a,d did 
cause to be delivered by nail according to the directions 
thereon certain nail natter as hereinafter set *rth to be 
aent and delivered by the "ost Office Denartnent. and did 
transnit and cause to be transited by neans of wire and 
radio comunl cat ions in Interstate and 'oreUn connerce, 
certain tele-ans and telephone calls addressed as indicated 

2. The allegations contained in pararranhs 3.--. 
3(h) and 30) of Count One of this tndlctnent are repeated and 

realle,ed as though fully set forth herein. 

3 On or about the dates hereinafter se 

i„ ~ *» “• — rr, 
* *• J0t 
WEBER, 000DL05. *«". 

...ueeoer. »*•«». —• «“"■ - 1 

fully, wniruiiv —1,“;;; - 

„„,t office* and a»thorl*ed denoaltorle* for ra 

ca u„ to he delivered h, rail —rd.nr « « 
or .ire and radio eonnunlcatlon. In Inter***.. 
eddreseee and Inetrooente .* hereinafter eet forth: 
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COUNT 

2 


3 


4 


5 

6 


7 


8 


9 


10 


11 


12 


13 


14 

15 


Feb. 10, 1970 


'./els, Vol 3 in, 
Cannon, Inc. , 
Philips, Anneal 
& Walden 


Morris Tesser Letter 

621 Brighton 3each 

Ave. 

Brooklyn, New v ork 


Feb. 11, 1970 


Feb. 16, 1970 


Feb. 16, 1970 


Franclne Zahl Nevada National Letter 
Rerlstrars 
360 South Sierra 
Street 

Reno, Nevada 


Karen Co. 


Select Enterprises Letter 
Inc. 

Nevada National 
Registrars 
360 South Sierra 
Street 

Reno, Nevada 


Nevada National 
Registrars, Inc. 


Allen Grant 

333 Seventh Avenue 

New York, New York 


Feb. 16 , 1970 


Feb. 20, 1970 


Feb. 27, 1970 


'./els, Volsln, 
Cannon, Ire. , 
Philips, Appeal 
& V/alden 


Lloyd C. Hafner Let' 
and Doris , JT/’./HOS 
3 Vanslclen Drive 
Pourhkeensle, New v C rk 


First Devonshire 
Corporation 


Nevada National 
Rerlstrars 
360 South Sierra 
Street 

Reno, Nevada 


Letter 


Nevada National 
Registrars, Inc. 


Orvls Brothers 
Thlrtv Broad Street 
New v 0 rk, N.Y. 


March 9, 1970 


Nevada National 
Registrars, Inc. 


Karen & Co. 

Two John Street 
New York, N.Y. 


Letter 


March 3 , 1970 


March 9, 1970 


Nevada National 
Registrars, Inc 


First Devonshire 
Corn. 

67 Broad Street 
New York, N.Y. 


Letter 


Orvls Drothers 
& Co. 


i/ada Natl, 
glstrars 

0 So. Sierra St. 


Letter 


March 16, 1970 


First Devonshire 
Corporation 


Nevada National 
Registrars 
360 So. Sierra St. 
Reno, Nevada 


March 20, 1970 

March 25, 1970 
March 25, *970 


Nevada National 
Registrars 

214-742-1569 

214-742-1569 


Orvls Brothers 
& Co. 

Thlrtv Broad St. 
New York, N.Y. 

212-759-7000 

212-867-3181 


Letter 


Letter 


Telcphon * 
Telcoho' 1 ' 



> 


COUNT 

16 

DAT?. 


addrss.sor 

addr-snsn 

k:nv:~ 

March 

26, 1970 

Orvls Brothers 
& Co. 

Nevada National 
Resist*'" 11 ’ 3 

360 So. Sierra St. 
Reno, Nevada 

Letter 

17 

March 

26, 1970 

214-749-9951 

212-867-3131 

Tclerhcnw 

18 

March 

26, 1970 

214-742-1569 

212-759-7000 

Telephone 

19 

March 

28, 1970 

915-683-5561 

516-536-6153 

Telephone 

20 

April 

7, 1970 

Nevada National 
Registrars, Inc. 

Orvls Brothers 
& Co. 

Thirty Droad St. 
New York, N.Y. 

Letter 

21 

April 

3, 1970 

915-684-4215 

212-759-7000 

Telephone 

22 

April 

13, 1970 

Nevada National 
Registrars 

First Devonshire 
Corporation 

67 3road Street 
New York, N.Y. 

Letter 


23 

April 13, 1970 

214-742-1569 

212-759-7000 

Telephone 

24 

April 14, 1970 

214-742-1569 

212-759-7000 

Telephone 

25 

April 27, 1970 

214-742-1569 

212-759-7000 

Telerhor.' 

26 

April 29, 1970 

303-392-5922 

212-349-7210 

Telethon" 

27 

May 8, 1970 

205-353-0521 

212-349-7210 

Telethon ' 

28 

June 8, 1970 

Karen Co. 

Florence Glantz 
750-43 72nd St. 
Flushing, N.Y. 

Letter 


(Title 18, 

United States 

Code, Sections 1341 

and 1343.5 


rnnU TS TUS'IN^-NINE THROUG H P 0R. V _ 

The Grand Jury further charres: 

1 Pl .„„ on or shout the 10th a.v of Fchrusry, 1070, 

end continuously thereafter on to snd IncluOlnr, the d.t. or the 
min, of this Indlctnent , In the Southern District or Mu Vo-. , 
BOYD. JOII1ER, COODLOE, FORD, WEBER, TITUW. RUDLEWtE, 

BROOKSHIRE, BARRETT. -»RR.P.«. «“«• W “ C °* 

end WELLS , the d.fendsnts, -««!,. -Ufully sod Know n , Y 

in the orrer end sole or securities, to .It. shores of seise-. 
„ the use or n.sns - m.trunents or tr^soortot.on snd co,.u 
nlcetlons in Interst.te connerce end 0, use or the no. s 
directly ond Indirectly, (.) did enoloy devices, s.h.n.s 
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artifice* to defr«’id: (M did obtain nonev and nrorertv bv 
means of untrue statements of material facts and omissions 
to state material facts necessarv In order to make the state¬ 
ments made. In the llrht of the circumstances under which 
they were made, not misleading and (c) did enrare In trans¬ 
actions, nractlces and courses of business which would operate 
and did onerate as a fraud and deceit uoon the purchasers of 
said securities. 

2. The allegations contained In naramranhs 3(f). 3'h) 
and 3(J ) of Count One of this Indictment are repeated and 

reallered as though fully set forth herein. 

3 . On or about the dates hereinafter set forth In 

Counts Twentv-nine through -orty, in the Southern District of 
New vork. the defendants, nOv D . .TOTNCR, OOODLOC, *ORD, '.1EVFA, 
TITLOV;, MULLENAX, KIJTSELV, BROOKHHTRK, HARNETT, RA np A n ORT, 
SCHLEGER, VAHASCO. EEGAL, HI3J5F.TT, and TELLE, unlawfully, 
willfully and knowingly did use and cause to be used, 

and instruments of transportation and communication in Inter¬ 
state commerce and the malls, pursuant to and In furtherance 
of the scheme alleged In these Counts Twenty-nine through 
Forty, in connection with the following sales, nledmes and 
dispositions of felect stock: 

HMMnru 


COUNT DATE 

29 Feb. 10, 1970 

30 Feb. 11, 1970 


31 

Feb. 11, 1970 

32 

Feb. 11, 1970 

33 

Feb. 19, 1970 

3 1 * 

March 5, 1970 


PURCHASER, 

t.f.-ider. etc . 

Morris Tesser 

Trade Hank and 
Trust Co. 

New v ork, -I •" • 

Allen Grant 
New y ork, H. v . 

Mann A Co. 

Medford, Hass. 

Central ftate Hank 
Brooklyn, M. v . 


U_ '»AW1/ M . V , 


numher 

OF RNAFE' 

ICO 

10,000 

1,000 

3,000 

8,000 

800 


35 


March 9, 1970 


Fort . North 
Nations? Hank 
Fort . Worth, Texas 


10,000 



A 

ro 

Ob 

PURCHASER, 

NUMBER 

lUu.l . 

DATE 

LENDER. ETC. 

O p SNAP 

36 

April 10, 1970 

American Founders 
Life Insurance Co. 
Austin, Texas 

1,000 

37 

May 8, 1970 

Essex Securities 
Denver, Colorado 

200 

38 

May 8, 1970 

State National 3ank 
Decatur, Alabama 

20,000 

39 

May 9, 1970 

Home State Dank 
McPherson, Kansas 

10,000 

40 

July 1, 1970 

Town and Country 
Business Trust 
Wltchlta, Kansas 

10,000 


(Title 15, United States Code, Sections 77q and 77*.) 

COUNTS FORT''-QNS THROUGH p IFT v -OME 
The Crand Jury further charres: 

On or about the dates hereinafter set forth In Counts 
Porty-one through Fifty-one, In the Southern District of -lev/ 
York, the defendants 30v D , JOINER, GOODLOE, FORD, 7F.BER, TITLO 
MULLENAX, KNISLEY, BROOKSHIRE, BARNETT, RA°?A D ORT, SCHLEGER, 
VANASCO, SEGAL, DIS5ETT, and 'JELLS, unlawfully, willfully and 
knowingly, directly and Indirectly, made use of means and 
Instruments of transportation and communication In Interstats 
commerce and of the malls to sell Select securities, as herein 
after set forth, no registration statement as to such securlti 


being In effect with the S.E.C.: 



DATE 

PURCHASER, 

LENDER. ETC. 

NUMBER 
OF SNAP. 

COUNT 


100 

41 

Feb. 10, 1970 

Morris Tesser 

42 

Feb. 11, 1970 

Trade Bank and 

Trust Co. 

10,000 

43 

Peb. 11, 1970 

Mann & Co. 

3,000 

44 

Feb. 19, 1970 

Central State Bank 

8,000 

45 

March 5, 1970 

Forslte Fund 

800 

46 

March 9, 1970 

Forth North 

National Bank 

10,000 

47 

April 10, 1970 

American Founders 
Life. Ins. Co. 

1,000 




1 

count 

Off": 

PURCHASER, 

LENDER. TV ?C. 

NUMBER 

Or :*• 

48 

May 8, 1970 

Essex Securities 

200 

49 

May 8, 1970 

State Rational 3ank 

20,000 

50 

May 9, 19 70 

Horne State Bank 

10,000 

51 

July 1, 1970 

Town and Countrv 
Business Trust 

10 .000 


(Title 15, United 

States Code, Sections 

77e and 77x.) 


COUNTS PTF!"'-T.'0 ID Pir^y-THREE 

The Grand Jury further charres: 

On or about the dates hereinafter set forth In Count 
Fifty-two and Fifty-three, In the Southern District of Jew or 
the defendants 30 V D, JOT HER, GOODLOE, ^ORD, ' fEBER, TITLO'.', 
MULLEMAX, XMTGEL' 7 , BROOKSHIRE, BARNETT, RA oo A°0RT, SCHLEGER, V 
SEGAL, BISSET7 and '.’ELLS, did, In a natter within the *url3c..c 
tlon of a denartnent and anencv of the United States, to wit, 
the S.E.C., unlawfully, wlllfullv and knowingly, nake false, 
flcltltlous and fraudulent statenents and renresentatlons rn . 
did rake and use raise wrltlnr3 and docunents knoulnp; the sere 
to contain false, fictitious and fraudulent statenents and 
entries hereinafter specified In Counts 52 and 53, In tot; 
and In, at least, the following nartlculars, to wit: (1) bac. 
datinc (2) unauthorized signatures; (3) non-existent exhibit: 
and attachments; (4) unauthorized warranties and renresentatli 
as to third nersons; and (5) nlsdescrlotlons of the value of 


Select 

shares. 



COUNT 


DATE 

DOCUMENT 

52 

February 

26, 1970 

"Dx (Schnelderrnan) 2 for id." 

53 

February 

26, 1970 

"Dlv. Ex. Azzarone 3" 


(Title 18, United r tates Code, Section 1001.) 


TffRETDvir 


PAUL .T. JUIIITH 

United States Attorney 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, : 

i 

' - v - : 

i 

JOE TRUMAN BOYD, : 

JAMES CALVIN JOINER, 

ERNEST DARWIN GOODLOE, : 75 Cr. 140 (MP) 

ROBERT K. FORD, 

SELWYN WEBER, : NOT ICE OF MOTION 

EMERSON F, TITLOW, 

ERNEST R. MULLENAX, s 

M, S. KNISELEY, 

| HOWARD L. BROOKSHIRE, : 

WILLIAM WAYNE BARNETT, 

' MARVIN J. RAPPAPORT, s 

STANLEY SCHLEGER, 

EDWARD VANASCO, : 

ALAN SEGAL, 

ROGER BISSETT, and : 

JOHN WELLS, 

s 

De f endant3. 


i S I R : 

PLEASE TAKE NOTICE that upon the indictment, the 

I 

affidavit of ERNEST R. MULLENAX, sworn to the 24th day of 
June, 1975, and upon all the papers and proceedings heretofore 

» 

had herein, a motion will be made before HON. MILTON POLLACK, 

i 

United States District Judge, at the Court House, located at 
Foley Square, City and State of New York, at a time and place 
to be fixed by the Court for an order: 

A 

Pursuant to Rule 14 of the Federal Rules of Criminal 
Procedure severing the defendant Mullenax from the other 


l 








A 


O to 


named defendants on the ground that a joint trial would be 
prejudicial to him and contrary to his due process right to 
essential fairness; 

B 

Dismissing counts Fifty Two and Fifty Three of the 
indictment against the dcfenc’ ait Mullenax pursuant to Rule 12 
of the Federal Rules of Criminal Procedure on the ground that 
an in camera inspection of the Grand Jury minutes by the 
Court will disclose that as a matter of law the charges in 
the aforesaid counts were improperly lodged against him and 
were not supported by sufficient evidence; 

C 

Pursuant to Rules 7(c) and 12(h) (2) of the 

Federal Rules ot Criminal Procedure and the Fifth and r.ixth 
amendments to the Constitution of the United States dismissing 
Counts Twenty Nine to Forty inclusive of the indictment 
against the defendant Mullenax because the aforesaid Counts 
of the indictment are defective in failing to set forth the 
essential facts constituting the offense charged, in failing 
to apprise the defendant Muller.ax with reasonable certainty 
of the accusation he must meet, and because the allegations 
fail to support a charge under 1 r . USC 77q and 77x against him; 

D 

Pursuant to Rule 12(b) of the Federal Rules of 
Criminal Procedure dismissing Counts Twenty Nine through 
Forty of the indictment on the ground that the counts are 


I 
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multiplicitous exposing the defendant Mullenax to double 
jeopardy in violation of his right to due process or. in the 
alternative, ordering the counts consolidated into a single 
count; 

K 

Pursuant to Rule 12 of the Federal Rules of 
Criminal Procedure dismissing Counts Forty One to Fifty One 
inclusive of the indictment against the defendant Mullenax 
on the ground that the allegations fail to charge a crime 
under 15 USC 77e against him; 

F 

Pursuant to Rule 7(d) of the Federal Rules of 
Criminal Procedure striking the "Introduction" portion 
of the indictment as surplusage; 

G 

Pursuant to Rule 7(c) and 12(b)(2) of the Federal 
Rules of Criminal Procedure and the Fifth and Sixth Amendments 
of the Constitution of the United States dismissing Counts 
Two to Twenty Eight inclusive of the indictment against 
the defendant Mullenax on the grounds that these counts do 
not set forth the requisite fraudulent scheme in that the 
counts fail to set forth the essential facts constituting 
the otfense charged, in failing to apprise the defendant 
Mullenax with reasonable certainty of th< rcusation he 
must meet , and the counts fail to support a charge under 
in U 1141 and 114 1 against him; 

1-- 


I 
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Pursuant to Rule 12(b) of the Federal Rules of 
Criminal Procedure dismissing Counts Two through Twenty Eight 
of the indictment on the ground that the counts are 
mult ip1icitous exposing the defendant Mullenax to double 
jeopardy in violation of his right to due process or, in the 
alternative, ordering the counts consolidated into a single 
count. 


I 

Dismissing certain counts of the indictment against 
the defendant Mullenax pursuant to Rule 12 of the Federal 
Rules of Criminal Procedure on the ground that the pledge 
of stock does not constitute a "sale" of a security for 
purposes of 15 USC 77e and 77q and consequently the 
allegations in the counts to be ascertained by the Court 
to have involved the pledge of Select stock as the basis of a 
charge under the securities laws must be dismissed: 


J 

Pursuant to Rules 16(a) and 16(b) of the Federal 

Rules of Criminal Procedure compelling the prosecution to 

make available to Mullenax to examine, inspect and copy: 

a) Any and all written or recorded 
statements or alleged confessions 
made by the defendants or any of 
them or by any agent or represent¬ 
ative of any of the defendants or 
claimed co-conspirators, including 
but not limited to nummar ies, notes, 
or copies thereof, including portions 
ot any eiovornmonl reports or memoranda 


- 
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insofar as they contain statements 
of the defendants or their claimed 
co-conspirators, their agents, or 
representatives' statements or 
summaries of such stutemt'nts regard¬ 
less to whom such statements wore 
made. 

I 

b) Any and all electronic or mechanical 
recordings, film or transcripts of any 
conversation or .surveillance ol any 
defendant or claimed eo—conspirator, 
and all thi' electronic, mechanical 
equipment and paraphernalia utilized 

in overhearing, monitoring, recording 
of defendants' or co-conspirators' 
conversations and/or surveillance. 

c) All books, records, documents, 
correspondence, memoranda, evidence 

or tangible objects which were obtained 
or are in the possession or control or 
may with due diligence bo obtained by 
the Government which relate to the 
allegations or charges contained in 
the indictment herein inclailing, but 
not limited to books, documents,paper:: 
and other writings relating to the 
subject matter of the indictment 
obtained by the Government from 

| 

defendants or others by seizure or 
process including those used before 
the Grand Jury or to be used as 
evidence: responses to questionnaires; 
matter and material alleged to have 
been delivered by mail; confirmation 
slips; transaction slips; correspondence 
in connection with the offer and sale 
of Select stock; the envelopes containing 
material alleged to have been mailed; and 
all other papers and documents used by 
the Securities and Kxcharige Commission 
in connection with its investigations 
and all order.;, reports and official 
documents issued by the Commission in 
connection with such investigation; 
transcripts of testimony before the 
Securities and Exchange Commission taken 
both from prospective Government 
witnesses and Ihm. persons other than 
prospective witnesses; transcripts of 
testimony before any law enforcement 








agency or Government or other agency 
taken in connection with the instant 
criminal prosecution and all books, 
records, papers and other writings 
of Select Enterprises, Inc. or its 
predecessor corporation including 
but not limited to journals, receipt 
and disbursement records, minutes of 
stockholders meetings, stock ledgers, 
stock transfer records, stock certificate 
books, financial statements, cancelled 
checks, bank statements, contracts, 
agreements, evidence of indebtedness and 
all incoming and outgoing correspondence, 
and all stock cer ificates of Select 
pledged relating to the indictment 
with all documentation papers, writings 
or otherwise relating to the pledge of 
Select stock, and all purported false 
and fraudulent statements referred to 
by the indictment, including but not 
limited to those made to the S.E.C., 
those of capital structure, all financial 
statements which were purportedly false 
and misleading, all false and material 
writings made to purchasers, banks, 
pledgees and other lenders as well as 
to the S.E.C. 

K 

Pursuant to Rule 7(f) of the Federal Rules 
of Criminal Procedure for a bill of particulars, as follows 

1) State if it will be claimed by the 
prosecution that the defendant Mullenax 
was an officer or an employee of Select 
Enterprises, Inc., and if so, state the 
dates and the capacity in which he was 
employed. 

2) State if it will be claimed by the 
prosecution that the defendant Mullenax 
was in any way or form employed in a 
professional capacity or otherwise by 
Select Enterprises, Inc., and if no, 
state the dates and the capacity in 
which he was employed. 




3) State if it will be claimed by the 
prosecution that the defendant Mullenax 
was in any way connected with Select 
Enterprises, Inc., and if so, set forth 
with specificity the details of such 
relationship particularizing the date 
such relationship began. 

4) State whether it will be claimed by the 
prosecution that the defendant Mullenax 
ever had an interest direct, nominal or 
otherwise in the ownership or stock of 
Select Enterprises, Inc., and the date 
of such interest, if any, and set forth 
the manner and means such interest was 
acquired. 

5) State whether it will be claimed that 
the defendant sold any shares of stock 
in Select Enterprises, Inc. pursuant 

to the alleged scheme to defraud, if so, 
state when and to whom. 

6) State whether it will be claimed that the 
defendant Mullenax took part in the alleged 
manipulation of the stock in Select 
Enterprises, Inc., and if so, state with 
specificity his connection with the claimed 
manipulation of the stock. 

7) State whether it will be claimed that the 
defendant Mullenax knew that Select 
Enterprises, Inc. was purportedly a 
corporate shell without substantial assets 
the shares of which were not registered 
for trading as required. 

8) State whether it will be claimed that the 
defendant Mullenax pledged any stock of 
Select Enterprises, Inc., giving the 
dates and to whom such stock was pledged, 
and all other details of the alleged 
transaction, including but not limited 

to the consideration purportedly involved. 
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9) State whether it will be claimed that 
the defendant Mullenax otherwise 
distributed or disposed of Select 
stock, and if so, set forth with 
specificity the details. 

10) State if it will be claimed that the 
defendant Mullenax took any part in the 
acquisition of Goldfield Candelara, Inc. 
and its change in name to Select 
Enterprises, Inc. 

11) State if it will be claimed that the 
defendant Mullenax received any interest, 
direct or otherwise, from the original 
issue of stock in Select Enterprises, Inc. 

12) State if it will be claimed that the 
defendant Mullenax took any part in the 
creation of Select Enterprises, Inc. 

13) State whether it is claimed that the 
defendant Mullenax knew the shares of 
Select Enterprises, Inc. were not 
registered for trading and were not 
fully tradeable in the open market. 

14) State when the defendant Bissett 
cer tified an alleged false statement 
of the capital structure of Select. 

15) State with specificity the details and 
particulars such statement of the capital 
structure of Select is claimed to be 
false. 
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16) State whether it is claimed that the 

defendant Mullenax knew of the alleged 
falsity of the statement of capital 
structure of Select certified to by the 
defendant Bissett. 

17a) State whether it is claimed that the 

defendant Mullenax knew that the "assets" 
placed into Select by Goodloe, Boyd, and 
Kniseley were of alleged insubstantial 
value and unproven worth. 

b) State the date(s) such "assets" were 
placed into assets giving full 
particulars of the "assets" and the 
reason(s) it is claimed they were of 
insubstantial value and unproven worth. 

18a) State with specificity which financial 
statements of Select it is claimed were 
fraudulently prepared, and set forth 
with specificity the manner it is 
claimed the financial statements were 
false; the date of the financial 
statements, and what part the defendant 
Mullenax took part in its preparation,if any. 

b) State whether it is claimed that at the 
time the financial statements were 
prepared the defendant Mullenax knew a) 
that the assets shown on the balance 
sheets had not, in fact, been transferred 
into the company as of the date of the 
balance sheet. Also set forth if such 
assets were transferred into Select and 
set'forth the date and b) the value of 
the assets on the balance sheets were 
purportedly fraudulently inflated. 

10) Set forth whether it is claimed the 

defendant Mullenax knew that the S.K.C. 
on or about April 7 , 1970 suspended 
trading in Select, and if no, set forth 
the approximate date of such knowledge 
on the part of the defendant Mullenax. 
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20) Set forth whether it is claimed the 
defendant knew that the defendants 
Boyd and Ford purportedly supplied 
false and fraudulent information to the 
S.E.C. to promote continued distribution 
and trading in Select. 

21a) State whether it is claimed that on or 
about May 9, 1970 the defendant Wells 
provided purportedly false and misleading 
information as to the Select trading 
market to purchasers, banks, pledgees 
and other lenders as well as to the S.E.C. 

b) State with specificity the details it is 
claimed such information was false and 
misleading. 

c) Itemize and set forth the names of all 
purchasers, banks, pledgees and other 
lenders to whom this alleged false and 
misleading information was supplied. 

d) Set forth whether it will be claimed the 
defendant Mullenax knew that such information 
at that time was false and misleading. 

22) State the approximate date it is claimed 
the defendant Mullenax entered into the 
conspiracy set forth in Count One of the 
indictment. 

23) State the names and addresses of all 
co-conspirators not specifically 
identified by name in the indictment 
who are known to the prosecution or 
who in the future with due diligence 
may become known to it. 

24) State the place where and the time when 
each defendant and co-conspirator entered 
into the conspiracy. 

25) Stale the names and addresses of all 
persons present when the alleged 
conspiracy was formed. 
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26) With respect to Counts Two through 

“wenty Eight, set forth with specificity 
the alleged devices, schemes and artifices 
to defraud. 

27) State whether it is claimed that the 
purportedly false and fraudulent statement 
of financial condition of Select was the 
device, scheme and artifice to defraud. 

28) State whether the alleged false and 
fraudulent statement of financial 
condition of Select was the "letter(s)" 
mailed and if so, whether it was in 
execution of the scheme and artifice 

of defendants in connection with the 
purchase or sale of Select stock, and 
if not, identify with specifities the 
"certain mail matter" mailed in 
purported furtherance of the alleged 
scheme of fraud. 

29) Set forth with specificity the contents 
of the "telephone (calls)" and the 
manner the telephone was employed in 
purported furtherance of the alleged 
scheme of fraud. 

30) Is it claimed that defendant Mullenax 
caused "letter (s)" to be sent and 
"telephone (calls)" to be made on each 
of the dates set forth in Counts Two 
to Twenty Eight inclusive. 

31) With respect to Counts Twenty Nine 
through Forty, set forth the alleged 
devices schemes and artifices to defraud. 

32) Set forth the acts, practices and courses 
of business while operated as a fraud. 

33) State the untrue statements of material 
fact3 and omissions made, and state where 
and in what mean such statements were 
made and by whom. 


t 

t 

r 
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34) Sot forth the actual facts as opposed 
to the alleged false statements. 

35) Set forth the facts necessary to make 
the statements not misleading. 

36) Set forth the manner in which the alleged 
false statements were material, and to 
whom they were material. 

37) Set forth with specific detail the manner 
the alleged false statements operated or 
a fraud against the material interests 

of "purchaser (s), lender (s)" of Select 
stock. 

38) State whether it is claimed by the 
prosecution that the defendant Mullenax 
had knowledge of the purportedly false 
statements and scheme of fraud, stating 
when the defendant Mullenax acquired such 
knowledge. 

39) State whether the prosecutors will claim 
that the defendant Mullenax ever met or 
had direct contact with each of the named 
co-defendants and, if so, the date(s) and 
purpose(s) of such meeting(s) and contact (s) 

40) Is it claimed that the shares listed in each 
of Counts Twenty Nine through Forty were 
mailed to the named "Purchaser(s), Lender(s) 
Etc. " 

41) Which of Counts Twenty Nine through Forty 
deal with the pledge of Select stock. 

42) Which of Counts Twenty Nine through Forty 
deal with the sale of Select stock. 

43) Which of Counts Twenty Nine through Forty 
deal with "other disposition" of Select 
stock, and set forth the manner of "other 
disposition". 

44) Set forth with specifity the items that 
were mailed with respect to each of Counts 
Twenty Nine to Forty inclusive, and state 
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its connection with the alleged scheme 
of fraud of defendants. 

45) State where it is first claimed the 
defendant Mullenax first took part in 
an activity pursuant to the alleged 
scheme of fraud. 

46) With respect to Counts Forty One through 
Fifty One set forth the items that were 
mailed with respect to each of the 
aforesaid counts, and state the items’ 
connection with the alleged scheme of 
fraud of the defendants, and when the 
defendant Mullenax is claimed to have 
mailed the items or the manner in which 
he caused them to be mailed. 

47) Is it claimed that the defendant Mullenax 
knew that a registration statement as to 
Select securities should have been in 
effect with the S.E.C. 

48) With respect to Counts Fifty Two and 
Fifty Three, set forth the manner it is 
claimed the defendant Mullenax on 
February 26, 1970 was connected with 
the scheme to defraud and the filing and 
making of false fraudulent and fictitious 
statements with the S.E.C. 

49) Is it claimed that the defendant Mullenax 
knew the statements and representation 
were false in the manner set forth in 
Counts Fifty Two and Fifty Three. 

50) Is it claimed that the defendant Mullenax 
made or caused to be made or signed the 
documents specified in Counts Fifty Two 
and Fifty Three and if so, set forth 

the details. 
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51) State whether it will be claimed that the 
defendant Mullenax was an issuer, under¬ 
writer or dealer in the securities of 
Select Enterprises, Inc., and if so, the 
basis of such claim. 

52) State whether it will be claimed that the 
defendant Mullenax received any of the 
proceeds of the alleged manipulations of 
the Select stock. 

53) State if it will be claimed oy the prosecution 
that the defendant Mullenax was an officer or 
an employee of either Crown Trading Company 

or Karen Company and, if so, state the 
dates and capacity in which he was employed. 

54) State if it will be claimed by the prosecution 
that the defendant Mullenax was in any way 

or form employed in a professional capacity 
by Crown Trading Company or Karen Company and, 
if so, state the dates and capacity in which 
he was employed. 

55) State if it will be claimed by the prosecution 
that the defendant Mullenax was in any way 
connected with Crown Trading Company or 
Karen Company and, if so, state forth with 
specificities the details of such relationship. 

56) State if it will be claimed by the prosecution 
that the defendant Mullenax was in any way 
connected with any of the companies acquired 
by Select whose assets were proportedly 
inflated in the financial statement of Select 
and, if so, state forth with specificities 
the details of such relationship. 

L 

Directing the prosecution to deliver to the 
defendants all evidence favorable to them under the 
authority of Brady v. Maryland , 373 U.S. 83 (1963) 
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Permitting the defendant Mullenax to join in each 
and every motion made in behalf of any of the co-defendants 
herein to the extent applicable and reserving him the right 
to make such other and further motions as may be necessary 
in the interests of justice. 

And for such other and further relief as to the 
Court may seem just and proper. 

Dated, Garden City, 

New York 
June 24, 1975 


To: 

PAUL J. CURRAN, ESQ. 
United States Attorney 
United States Court House 
Foley Square 
New York, N.Y. 10007 


Yours, etc., 

JOSEPH B. EHRLICH 
ROSENBERG, ROSENBERG & ROCKMAN 
Attorneys for Defendant 
Ernest R. Mullenax 
200 Garden City Plaza 
Garden City, N.Y. 11530 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


JOE TRUMAN BOYD, 

JAMES CALVIN JOINER, 

ERNEST DARWIN GOODLOF, 

ROBERT E. FORD, 

SELWYN WEBER, 

EMERSON F. TITLOW, 75 Cr. 140 (MP) 

ERNEST R. MULLENAX, 

M. S. KNISELEY, 

HOWARD L. BROOKSHIf£, 

■ WILLIAM WAYNE BARNETT, 

MARVIN J. RAPPAPORT, 

STANLEY SCHLEGER, 

EDWARD VANASCO, 

ALAN SEGAL, 

ROGER BISSETT, and 
JOHN WELLS, 

Defendants. 

-- 

l 

STATE OF NEW YORK ) 

) SS. s 

COUNTY OF NASSAU ) 


ERNEST R. MULLENAX, being duly sworn, deposes and 

t says: 

1 am one of the defendants herein. I make this 
affidavit in support of my motions and in particular in further 
support of my motion for a severance and a separate trial from 
the other defendants. 

I am fifty-five- years old and was born on December 21, 
1919 in Nebraska City, Nebraska. I am married and tiave four 
children: two daughters and two sons. X practiced chiropractic 

on a continuous basis from 1949 to 1965, ar.d am licensed to 
practice the profession in three states ssouri, Kansas, 
Oklahoma-and in the Commonwealth of Puerto Rico. In 1963, 
among other awards, I was designated "Chiropractor of the Year' 
for Missouri at the Golden Anniversary Convention of the 
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Missouri State Chiropractors’ Association. 

X have read the instant indictment and particularly 
note the statement that I was not regularly employed at the 
relevant times with which the indictment addresses itself. 

In this regard, I note to the Court that I was con¬ 
tinuously employed and received compensation from several com¬ 
panies wherein I was retained in a professional sales capacity. 

I note that after I sold my chiropractic practice in 1965, I 
subsequently became a Vice-President of a major Mid-West life 
insurance company where among other utilizations of my talents, 

X trained 200 sales and management personnel. From this basis, 

I became involved in several business interests and I can un¬ 
equivocally state to the Court that I have never once been 
accused, charged or convicted of any crime or misconduct of any 
kind. 

I was never an officer or director of Select Enter¬ 
prises, Inc. and never did participate in any way or manner in 
the preparation of any financial statement of the company. More-' 
over, l had no connection whatsoever with the acquisition of 
Goldfield-Candelara or its change of name to Select. I did not t 
receive any shares of Select stock in the original issue of the 
company. I have read the allegations set forth in the indictment 
and unequivocally state that I never participated in the manip¬ 
ulation of the securities of Select Enterprises, Inc. 

I have looked over material portions of the S.E.C. 
proceedings and can fully represent that I had no connection 
with Select Enterprises, Inc. with regard to the properties 
Si!lect acquired where it is claimed that the values of said 
properties were purportedly inflated in the financial statements 
of Select in January and Ma ?h of 1970. 

My connection with tne allegations of the indictment 
is remote and a trial with t ie other co-defendants would be 
unfair and prejudicial. In the interests of justice, I ask 
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that the Court give serious credence tc the motion for severance. 
I have looked over discovery material, and the S.E.C. proceedings 
and believe that such documentation evidences to the Court that 


I have no place being tried with the other named co-defendants. 

In connection herewith, in order to avoid duplication, 
I incorporate as though fully set forth the Memorandum of Law 
submitted simultaneously nerewith. 


ERNEST R. MULLENAX 


Swor^ to before me this 
2 *^ day of June, 1975. 



RRftDA TAYLOR 
Cormii M K w 


* 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


UNITED STATES OF AMERICA, 

w • 

v. 

j JOE TRUMAN BOYD, 
ji JAMES CALVIN JOINER, 

j! ERNEST DARWIN GOODLOF, 75 Cr. 140 (MP) 

1 ROBERT E. FORD, 

!. SELWYN WEBER, 

EMERSON F. TITLOW, 

ERNEST R. MULLENAX, 

, M. S. KNISELEY, 

HOWARD L. BROOKSHIRE, 

WILLIAM WAYNE BARNETT, 

| MARVIN J. RAPPAPORT, 

, STANLEY SCHLEGER, 

! EDWARD VANASCO, 

■ ALAN SEGAL, 

ROGER BISSETT, and 
JOHN WELLS, 

I 

|| 

Defendants. 

a 

i 

-x 


MEMORANDUM OF LAW ON BEHALF OF 
DEFENDANT, ERNEST R. MULLENAX 


ROSENBERG, ROSENBERG & ROCKMAN 
Attorneys for Defendant, Mullenax 
Office and Post Office Address 
200 Garden City Plaza 
Garden City, New York 11530 
(516)248-4300 


JOSEPH B. EHRLICH, 
of Counsel 








UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


UNITED STATES OF AMERICA, 

V. 

JOE TRUMAN BOYD, 

JAMES CALVIN JOINER, 

ERNEST DARWIN GOODLOF, 

ROBERT E. FORD, 

SELWYN WEBER, 75 Cr. 140 (MP) 

EMERSON F. TITLOW, 

ERNEST R. MULLENAX, 

M. S. KNISELEY, 

HOWARD L. BROOKSHIRE, 

WILLIAM WAYNE BARNETT, 

MARVIN J. RAPPAPORT, 

STANLEY SCHLEGER, 

EDWARD VANASCO, 

ALAN SEGAL, 

ROGER BISSETT, and 
JOHN WELLS, 


Defendants. 


-- 

MEMORANDUM OF LAW ON BEHALF OF DEFENDANT, 
ERNEST R. MULLENAX 


INTRODUCTION 

On May 30, 1975, the defendant Ernest R. 

Mullenax was arraigned and pleaded not guilty to the Fifty- 
Three count indictment filed in this Court on February 10, 
1975. 


The indictment charges sixteen defendants with 
violations of the securities laws and mail and wire fraud 
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Count One of the indictment purports to allege a conspiracy 
to violate Sections 1001, 1341 and 1343 of Title 18, United 
States Code and Sections 77e, 77q and 77x of Title 15, 

United States Code. The Count sets forth several headings 
which purport to describe the allegations as The Conspiracy , 
"The Object of the Conspiracy", "The Means By Which The 
Conspiracy Was Carried Out", the "Overt Acts", and the 

"Statutory Allegations". 

The remaining Counts charge the substantive 
offenses. Counts Two through Twenty-Eight purport to 
charge defendants with mail and wire fraud, and set forth 
that "letters and "telephone (calls)" were made by 
"addressor(s)" to "addressee(s)" in furtherance of a scheme 
of alleged fraud of the defendants. The counts manifestly 
fail to set forth the essential facts and particularize 
the offense as set forth in Points VII, infra . Counts 
Twenty-Nine through Forty share the same infirmity: see 
Point III, infra . These Counts purport to charge securities 
fraud to "purchaser(s),lender(s), etc." and clearly do not 
delineate the offense as required by Rule 7(c) of the 
Federal Rules of Criminal Procedure and the mandate of the 
High Court in Russell v. United States , 369 U.S. 744 (1962). 

The allegations in Counts Forty-One through Fifty- 
One purport to charge a crime proscribed by 15 USC lie and 
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77x. 

Finally, Counts Fifty-Two and Fifty-Three charge 
the substantive offense under 18 USC 1001 arising out of 
documentation filed in February, 1970 with the S.E.C. 
which purportedly related to Select. 


I 

f 

i 


t 


I 
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POINT I 

THE DEFENDANT MULLENAX SHOULD 
BE SEVERED FROM THE OTHER NAMED 
DEFENDANTS. 


The defendant Mullenax requests a severance from 
the other named defendants pursuant to Rule 14 of the 
Federal Rules of Criminal Procedure. Unless such severance 
is granted, undue prejudice will result to him. 

) 

Inspection of the documentation the prosecution 
anticipates offering in the course of trial, evidence that 
the name of Dr. Mullenax is not mentioned once therein. 
Additionally, a reading of the court proceedings in 
Securities and Exchange Commission v. Select Enterprises, 


Inc., et al. , 70 Civ. 3795, again evidences that the 
name of Dr. Mullenax is not once mentioned during pro¬ 
ceedings involving the facts which form the basis of the 
instant indictment. 

Consequently, the presentation of evidence against 
the other named defendants will condemn Dr. Mullenax in 


violation of his due process right to essential fairness 
and impede his defense. See United St ates v. Kelley , 

349 F2d 720, 759 (CA2, 1965), cert, denied 384 U.S. 947; 
Gregory v. United States , 369 F2d 185, 189-190 (CADC,1966) 
In this regard, it is noted that Count One of 
the Indictment charging the conspiracy, charges the de- 
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fendants with confederation to violate Sections 1001, 

1341 and 1343 of Title 18, United States Code and Sections 
77e, 77q and 77x of Title 15, United States Code. However, 
the Grand Jury in paragraph 3(h) failed to set forth Dr. 
Mullenax's name in the material allegation with respect 
to 18 United States Code 1001: 

"(h) The defendants BOYD, SEGAL, FORD, 
WEBER, BARNETT, KNISELY, RAPPAPORT, SCHLEGER, 
and VANASCO, together with co-conspirators 
Schiffman, Karfunkel, Azzarone and Sherman, 
made false, fictitious and fraudulent statements 
and representations, and made and used false 
writings and documents knowing the same to con¬ 
tain false, fictitious and fraudulent statements 
and entries, as to material facts in connection 
with the S.E.C. investigation of Select and to 
induce the S.E.C. not to suspend trading in 
the stock, and not to continue any such sus¬ 
pension, so that the defendants would be able 
to continue their fraudulent distributions. 

Such false statements included but were not 
limited to: 

(i) fraudulently prepared and back¬ 
dated contracts between Select 
and others and fraudulently pre¬ 
pared corporate records including • 
minutes, contracts, financial 
statements, transfer records and 
press releases; 

(ii) false oral testimony and unsworn 
statements given to the S.E.C. 

. concerning the above documents." 

It is respectfully submitted that an iri camera 
inspection of the Grand Jury minutes will disclose that a 
trial with the co-defendants will not permit Dr. Mullenax 
a fair trial inasmuch as the jury will be confused and will 
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have difficulty in separating the case against Dr. Mullenax 
from that presented against his co-defendants. See 
affidavit submitted on June 6, 1975,to the Court on behalf 
of Dr. Mullenax in opposition to the prosecution's motion 
for consolidation of the instant indictment with Indictment 
75 Cr. 346. A copy cf the affidavit is attached as Exhibit 
"A". Confusion will result to the jury in considering 
Count One, for the reason stated, and in sifting the minimal 
case against Dr. Mullenax, which his counsel believe will 
be at best highly circumstantial, from the evidence against 
the other defendants. The burden upon the jury will be 
great, and for all practical extents and purposes will re¬ 
sult in an effective denial of due process to the defendant 
Mullenax,in that it will be difficult to imagine his having 
received a fair trial. In this regard, it is significantly 
noted that several of the defendants continue to appear 
pro se , and their involvement in the trial on such a basis 
can only add to the confusion of the jury and to the further 
detriment of the defendant Mullenax. 

The defendant Mullenax has been involved in 
several of business interests over the past ten years and 
never once has been charged nor convicted of any crime or 
misconduct of any kind. He is a licensed chiropractor in 
four states, and has both an unblemished record and 







reputation. Again, a review of the materials offered to 
date by the prosecution fail to show any connection of the 
defendant Mullenax with the creation of Select Enterprises, 
Inc. or with any other company set forth in the materials 
inspected. 

Although it is accepted that a severance will 
cause both the Government and the Court additional expense 
and time, to cast Dr. Mullenax with those involved in the 
S.E.C. proceedings would be grossly unfair for the reasons 
stated. It is strenuously submitted that under the frame¬ 
work of our judicial system, and in consideration of 
essential procedural due process, that the defendant Mullenax 
be granted a severance from the other named defendants. 

A separate trial is essential under the due 
process clause of the Fifth Amendment to the Constitution 
of the United States to afford Dr. Mullenax a fair trial. 



POINT II 


AFTER IN CAMERA INSPECTION OF THE GRAND 
JURY MINUTES, THE COURT SHOULD DISMISS 
COUNTS FIFTY-TWO AND FIFTY-THREE OF THE 
INDICTMENT. _ 

Counts Fifty-Two and Fifty-Three of the instant 
indictment charge Dr. Mullenax,with other named defendants 
with the substantive offense under Section 1001, Title 18 
United States Code. The counts in essence charge that 
Dr. Mullenax made false, fictitious and fraudulent statements 
to the S.E.C. The allegations of Counts Fifty-Two and 
Fifty-Three, however, are directly inconsistent with para¬ 
graph 3(h) of Count One, set forth on page 5 herein, and 
consequently requires in camera inspection of the Grand 
Jury minutes by the court to ascertain,as a matter of law, 
whether counts Fifty-Two and Fifty-Three are properly 
applicable and properly charge Dr. Mullenax with violation 
of 18 United States Code, Section 1001. It is submitted 
that the court will find absolutely no evidence whatsoever 
warranting the inclusion of Dr. Mullenax's name in Counts 
Fifty-Two and Fifty-Three. Therefore, the counts charging 
him with violation of 18 U.S.C. 1001 should be dismissed. 
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POINT III 

COUNTS TWENTY-NINE THROUGH FORTY ARE CON¬ 
STITUTIONALLY DEFECTIVE AND SHOULD BE DIS- 
i MISSED. 

■ —-—-—— - 

. 

b 

The gist of the crime under 15 United States Code 
Section 77q is a fraudulent scheme. Counts Twenty-Nine 
to Forty inclusive,at best,charge Dr. Mullenax with 
violation of 15 United States Code Section 77q in the 
:! generic terms of the statute. Such a charge as a matter of 
law is deficient, and does not conform with the require¬ 
ments of Rule 7(c) of the Federal Rules of Criminal Pro¬ 
cedure, nor the mandate of the High Court as set forth in 

i. the landmar k decision of Russell v. United States . 369 U.S. 
749, 765, 766 (1962). 

In Russell it was held that the general language 
of a statute may be used in a general description of an 
offense, but that such statutory language must be accom¬ 
panied with a statement of the facts and circumstances as 
will inform a defendant of the specific offense coming under 
the general description with which he is charged. See 
United States v. Hess , 124 U.S. 483. The court said in 


Russell: 


I 


"It is an elementary principle of criminal 
pleading, that where the definition of an 
offence, whether it be at common law or by 
statute, 'includes generic terms, it is not 
sufficient that the indictment shall charge 
the offense in the same generic terms as in 
the definition; but it must state the species, 
it must descend to particulars.'" United 
States v. Cruikshank, 92 US 542, 558, 23 L ed 
588,593. An indictment not framed to apprise 
the defendant 'with reasonable certainty, of 
the nature of the accusation against him... 
is defective, although it may follow the 
language of the statute.' United States v. 
Simmons, 96 US 360, 362, 24 L ed 819, 820. 

'In an indictment upon a statute, it is not 
sufficient to set forth the offence in the 
words of the statute, unless those words of 
themselves fully, directly, and expressly, 
without any uncertainty or ambiguity, set 
forth all the elements necessary to constitute 
the offence intended to be punished. . . .' 

United States v. Carll, 105 US 611, 612, 26 
L ed 1135. ' Undoubtedly the language of the 
statute may be used in the general description 
oT an ottence, out it must be accompanied WiTh 
such a statement ot the tacts and circumstances 
as will inform the accused of the specific 
of fenced comi ng under the general description 
with which he Ts charged.' United States v^ 
Hess, 124 US 483, 487 /“IT L ed bib, bib, 8 
S Ct 571. See also Pettibone v. United States, 
148 US 197, 202-204, 37 L ed 419, 422, 423, 

13 S Ct 542; Blitz v. United States, 153 US 
308, 315, 38 L ed 725, 727, 14 S Ct 924; 

Keck v. United States, 172 US 424, 437, 43 
L ed 505, 507, 19 S Ct 254; Morissette v. United 
States, 342 US 246, 270, note 30, 96 L ed 288 
304, 72 S Ct 240. Cf. United States v 
Petrillo, 332 US 1, 10, 11, 91 L ed 1877, 1884, 
1885, 67 S Ct 1538. That these basic prin¬ 
ciples of fundamental fairness retain their 
full vitality under modern concepts of plead¬ 
ing, and specifically under Rule 7(c) of the 
Federal Rules of Criminal Procedure, is illus¬ 
trated by many recent federal decisions." 
(Emphasis added; footnotes omitted) 


I 
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In other words, if a statute upon which an 
indictment is lodged fails, by virtue of its general 
terminology, to sufficiently apprise the defendant of what 
he needs to know in order to commence the preparation of a 
defense , the indictment must be dismissed because it must 
specifically set forth the facts which constitute the alleged 
offense. See United States v. Lowe ll, 473 F2d 1054 (CA 7, 
1973) . 

Counts Twenty-Nine through Forty in pertinent 
part set forth the use of the mails "pursuant to and in 
furtherance of the scheme alleged in these Counts Twenty- 
Nine through Forty, in connection with the following sales, 
pledges and dispositions of Select stock". Thereafter is 
set forth the following categories: "date", "purchaser, 
lender, etc.", "number of shares". The counts significantly 
and to the clear detriment of Dr. Mullenax fail to specify 
the elements of the offense as to enable him to prepare a 
defense. The allegations fail to specify which counts are 
in connection with a sale as distinguished from a pledge or 
"other disposition!' of Select stock; fail to allege that 
the use of the mails was in direct connection with the scheme 
in that the mails were used to transmit offers or other 
sales literature, or were used to transport securities 
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after sale, or to remit proceeds to or to send confirmation 
slips to a buyer. The importance of such particularization 
is evident when considered with the Grand Jury function 
under the Fifth Amendment to the Constitution which relates 
to the protection of a citizen against unfounded charges. 
However, before addressing the particular issue, it is im¬ 
portant to emphasize Judge's Kaufman's statement in United 
§ tates v * Seeger, 303 F2d 478, 483, where he said: 

"[T]he Federal Rules of Criminal 
Procedure unmistakably require \_he 
Government to plead ' tne essentia l 
facts constituting the offense charged''' 

(Judge Kaufman's emphasis). 

It is clear that the essential facts are not 
set forth in these counts. 

In United States v. Pope , 189 F. Supp. 12 
(SDNY 1960), Judge Weinfeld stated in connection with 
this point: 

"The allegations substantially follow 
the language of section 23 of^the Act, 

15 U.S.C.A. §77x, which contains the 



essential elements of the crime charged.* 

In parti cularizing the gen eric terms Q£ 
the statute, the co^int then specifies (1) 
the date and place of the filing of the reg¬ 
istration statement, (2) the precise para¬ 
graph of the registration statement wherein 
it is alleged the defendants misstated, and 
omitted to state, material facts, and (3) 
that such misstatements and omissions concern 
material interests of the defendants and their 
associates in certain transactions relating 
to the sale, transportation a? de *J; ve J2 t 

salt. Colonial and associates if the defendan 
are named as parties to the transactions. 

Finally, falsity is delineate, in that, con¬ 
trary to the defendants' statements iny tne 
registration form, the associates of the de¬ 
fendants in such transactions did not, in 
fact, deal with Colonial on terms at least 
as advantageous as was available to xt in the 
open market. This analysis of the allegation 
of the count makes it clear that not only 
the essential elements of the crime charge 
set forth, but tha t s ufficient detail is give g 
to enable the def endants to defend against the 
charges ." (Underscoring supplied) 

Counts Twenty-Nine through Forty do not come with- 


*Where a violation ~of a statute is charged, an indictment " 
in thS lanquaqe of the statute is ordinarily sufficient, an 
exception bei^g where the statute includes by implication 

—r-jf •“ 1^26^11^ 5 S 22 States v*. 

^ '■> c ir *1958 254 F.2d 491; United States v. 

Palmiotti, 2 Cir., 1958 2^4 f.z ^ den ied w 346 

«i U B5' ?4 i ii. 37, 1» ”^. ^7 United States V 
j'?' r S Cir 1944 144 F2d 49. However, where the 

Statute' is couched in' general terms the indteutenu ,uust _ 
part i a, " i offens e sufficien ly finil " " 

Sant of the accusation which he must me et • _ 

Hess, 1688, 1 24 U.S. 483, B S-Ct. 57 X, il L.Ed. 516. United 

States v. Simmons. 1877, 'omitted) 

(Underscoring supplied) (All outer 
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in the above guidelines. While the counts are phrased in 
terms of the statutes involved, the omission of specific 
factual allegations render the counts defective with respect 
to the constitutional rights of the defendant Mullenax. 

There is no particularization as to the scheme, 
the untrue statements, the fraud, the contents of the mailing 
as being a prospectus or otherwise as to comply with the 

requirements of Rule 7(c) and R ussell . 

Additionally, the defendant Mullenax contends 
that the allegations of the aforesaid counts fail to charge 
:i a crime against him under the statutes. See LdU ^ 
j! v. United States , 320 F2d 187, 190, 191 (CA7, 1963). In 
' this respect, the court in Russell, su£ra, at 768-9, noted 


that: 


"The principle enunciated in Cruikshank* 
retains undiminished vitality, as severa 
recent cases attest. ’Another reason [for 
the requirement that every ingredient of J*® 
offense charged must be clearly and accurately 
alleqed in the indictment], and one sometimes 
overlooked, is to enable the courttodecide 
whether the facts alleged are sufficient 
law to withstand a motion to dismiss the 
indictment or to support a ^nviction in th 
event one should be had.' United Stat g s v. 
Lamont, (DCNY) 18 F.R.D. 27,^ 31. 
tion to informing the defendant, anoth r p 
pose served by the indictment is to inform 
the trial judge what the case involves, so 
that ls heVLides and is called upon to 
make rulings of all sorts, he may be able to 
So so intelligently.' (Citations omitted) 


Jnited States v. Cruikshank, 


U.S. 




a 










Moreover, as referred to earlier, an offense must 
be accurately described, for if it is not, and is made so 
only by a process of interpretation, there can be no 
assurances that the Grand Jury would have charged such an 
offense. See Smith v. United States . Counts of an indict¬ 
ment should not be left open to construction or inter¬ 
pretation. 

Counts Twenty-Nine through Forty leave the pros¬ 
ecution free to fill in vital missing facts during the 
course of its presentation at trial. Such a procedure is 
constitutionally improper inasmuch as there is no assurance 
that the alleged fraud will be delineated as intended by 
the Grand Jury on the basis of the evidence presented to 
it. A defendant cannot be convicted on the basis of facts 
not found by, and perhaps not even presented to the Grand 
Jury which indicted him. The pertinent facts in these 
counts should have been considered by the Grand Jury and 
to the extent applicable stated in the indictment. The 
court should not guess and the defendants cannot be con¬ 
stitutionally compelled to guess what the Grand Jury had 
in mind. 


i 
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POINT IV 

COUNTS TWENTY-NINE THROUGH FORTY OF 
THE INDICTMENT ARE MULTIPLICITOUS AND 
MUST BE DISMISSED OR IN THE ALTERNATIVE 
MUST BE CONSOLIDATED INTO A SINGLE COUNT. 

An indictment which charges a single offense in 
numerous counts is multiplicitous. 

The allegations in Counts Twenty-Nine through 
Forty purport to charge a crime which contemplates a single 
violation. Defendant Mullenax contends that the offenses 

j 

alleged in these counts are in fact identical and are nothing 

i 

more than an illegal attempt to fragment a single purported 

i • 

crime into separate crimes. 

United States v. Cashin , 281 F2d 669 (CA 2, 1960), 
holds that the gist of the crime under 15 USC 77q is a 

t 

fraudulent scheme rather than a specific use of the mails 
in pursuance thereof. Thus to charge each use of the mails 
as a separate offense is improper inasmuch as the use of 

the mails is solely to create the basis for federal juris- 

i 

' diction. Therefore, Counts Twenty-Nine to Forty inclusive 
, are multiplicitous because they fragment a single alleged 
crime into a series of crimes. See United States v. 

G reenberg , (SDNY 1962) 30 F.R.D. 164; United States v. 

Hughes , (SDNY 1961) 195 F.Supp. 795. 
















A 66 

17 


In Hughes , supra , at 798, Judge Dimock said: 

"Since the gist of the crime is the 
fraudulent scheme and the purpose of 
the requirement that there be a use 
of the mails or other facilities of 
commerce is solely to create a basis 
for federal jurisdiction, the mul¬ 
tiple mailings in carrying out the 
scheme do not constitute separate 
crimes. Each device to defraud or 
each obtaining money by false state¬ 
ments or each transaction which operates 
as a fraud may be a separate crime but 
not each use of the mails or interstate 
commerce. 

Each count here alleges a device to 
defraud and the obtaining of money 
by false statements and the engaging 
in transactions which operated as a 
fraud but there is nothing to show 
that the crime charged in any one of 
them differs from that charged in 
others. The allegation in each that 
in the course of the commission of 
the crime matter was sent by mail to 
a named person who in most cases 
differs from the other addresses does 
not constitute an allegation that there 
was a different device, obtaining of 
money or engaging in a transaction 
with respect to each named person.... 

For all that appears, all eighteen 
mailings were in a single fraudulent 
course of conduct alleged and realleged 
eighteen times in the indictment." 

There are no allegations in this indictment of 

more than a single scheme to defraud. The use of the mails 

as alleged in Counts Twenty-Nine through Forty inclusive 

are at best merely steps in the operation of the alleged 


overall fraudulent scheme purportedly described in the para¬ 
graphs preceding the assertion of separate mailings to the 
purported victims. The counts are clearly defective inas¬ 
much as they fragment a single prohibited course of conduct 
into separate crimes. Under 15 USC 77q each piecemeal part 
of an overall course of conduct could not properly con¬ 
stitute a separate count of an indictment nor a separate 
and distinct act to which criminal liability attaches. 



POINT V 


COUNTS FORTY-ONE THROUGH FIFTY-ONE 
OF THE INDICTMENT MUST BE DISMISSED 
FOR FAILURE TO STATE A CRIME FOR 
WHICH THE DEFENDANT MULLENAX CAN 
BE CHARGED. 


It is the express intent of Congress that the pro¬ 
visions of Section 77e United States Code Title 15 be 
applicable only to issuers, underwriters and dealers as 
defined in 15 United States Code Sections 77(b)(4)(11)(12). 
The substantive charges under 15 United States Code Section 
77e against Dr. Mullenax (Counts Forty-One to Fifty-One 
inclusive) cannot be sanctioned or permitted by the court 
because the duty and liability, criminal and civil, in terms 
of the registration of securities has been expressly held 
by the legislature to apply to those directly responsible 
and accountable therefor. 

Section 77(d) of Title 15 United States Code 
entitled "Exempted transactions" provides in pertinent part: 

"The provisions of Section 77e of this 
title shall not apply to —(1) transactions 
by any person other than an issuer, under¬ 
writer, or dealer." 

Dr. Mullenax unequivocally was not an issuer, 
underwriter, or dealer in the stock of Select Enterprises, 
Inc. Consequently, as a matter of law, the substantive 


charges under 15 United States Code 77e must be dismissed.* 


*It is noted that the affidavit of Dr. Mullenax sub- 
mitted simultaneously with his omnibus notice of motion and 
memorandum of law states that he was never an officer or 
director of Select Enterprises, Inc. and had absolutely 
no connection or relationship with Select Enterprises, Inc. 
or any of the named defendants or co-conspirators at the 
time Goldfield Candelora was "reactivated... and its name 
changed to Select". 




POINT VI 

THE COURT SHOULD STRIKE THE "INTRO- 

ss: on of the ikdic ™ ent 

I 

The defendant Mullenax contends that the "Intro¬ 
duction portion of the Indictment must be striken as being 
both inflammatory and prejudicial matter. The "Introduction" 
does not set forth any allegations pertinent to the via¬ 
bility of the charges against the defendant Mullenax, but 
merely affords the prosecution an opportunity to have read 
to the jury,and to present to the jury.matter in the form ' 

of a press release which, in substance, results in the denial 
of fundamental due process to the defendants. See Eranow v. 
United States, 307 F2d 545, 558 (CA8, 1962). 

Judge Irving R. Kaufman in United States v. 

Bonano, 177 F.Supp. 106 (SDNY, 1959), with respect to a 
notion to strike surplusage pursuant to Ruie 7(d) said: 

tha? h L? an ? e f t0 P rotect ed against 
is that material prejudicial and other- 

inadmissible will be conveyed to the 
jury when the indictment is read (177 f 
S upp. at 116) 1 # ’ 

I 

The defendant Mullenax in his affidavit in 
support of his pretrial motions states that during the 
period in issue, as set forth by the indictment, he was 
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always regularly employed. Consequently, paragraph 5 of 

• thS " Intr °auction" is both false, misleading, inflammatory, 
and prejudicial and its inclusion has no place in the 
resolution of the charges by a jury. In any event, para¬ 
graph 5 of the "Introduction” with the other matters set 
forth in the "Introduction" has the force and effect, if 

j read to the jury to inescapably result in prejudice to the 
detriment of the defendant. 

•! 

The reading of the "Introduction" will be more 
than a statement of the charges. It will afford the pros- 

; ecution an unfair hand in further approaching the jury 

if , 

: immediately prior to retirement. 

I! 

{ 

j! 

j 

i 

it 

j. 


i 

r 

i 

if 

'f 

f 


ll 
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POINT VII 

COUNTS TWO THROUGH TWENTY-EIGHT OF THE 
INDICTMENT MUST BE DISMISSED FOR FAILURE 
TO CONFORM WITH THE MANDATE OF RULE 7(c) 

OF THE FEDERAL RULES OF CRIMINAL PROCEDURE 
AND THE MANDATE OF RUSSELL V. UNITED STATES, 
369 U.S. 742 (1962). 


Counts Two through Twenty-Eight share in large 
ji part the problems asserted with regard to Counts Twenty-Nine 

Ij 

!. through Forty. See Point III , supra . The elements of 18 
, United States Code Sections 1341 and 1343 are (1) the form- 

I , 

;• ing of a scheme to defraud and (2) the use of the mails, 

ii 

• wire, radio or television for executing the scheme. See 
Pereira v. United States, 347 U.S. 1, 8 (1953). 

I 

Counts Two through Twenty-Eight are without 
j! particularization as to what was mailed. The counts in 

j 

'* pertinent part allege that "certain mail matter as herein- 

|i 

after set forth" was sent by listed "addressors" to listed 

s 

j! "addressees". The counts enumerate "letter(s)" and 

l] 

. "telephone (calls)" as means. However, the counts blatantly 
i, fail to allege any connection with the purported scheme in 

Ii 

a manner which can be construed consistent with the re- 

quirements of Rule 7(c) and Russell as set forth in Point C, 

— 

i ■ 

supra . Moreover, there can be no assurance that the crimes 
will be delineated in the same manner as intended by the 

li Grand Jury. Counts Two to Twenty-Eight inclusive share the 

! 

I 

i; 

j 
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same limitations as Counts Twenty-Nine through Forty, and 
should be dismissed as well. 

The Court in United States v. Bachman , 246 Fed. 
1009 stated in connection with mail fraud charges: 

"[Pjractices may be indulged in or 
resort may be had to them by defendants 
which may be characterized as fraudulent and 
found to be such, and yet there may not be 
fraud within the meaning of Acts of Congress 
protecting the integrity of the mails.'' 

Here we do not have the specific allegation of a 
materially false and misleading prospectus. It is respect¬ 
fully suggested that the Court make an iri camera inspection 
of the Grand Jury minutes to ascertain whether the "letters" 
and "telephone (calls) " were of the type ..nd nature meant 
and intended to be protected by Congress in enacting 18 
U.S.C. 1341 and 1343. 

With regard to the argument for in camera in¬ 
spection of the Grand Jury minutes by the court, the matter 
set forth with regard to Counts Two through Twenty-Eight 
and Counts Twenty-Nine through Forty, taken in connection 
with the failure to allege defendant Mullenax's involvement 
in paragraph 3(h) of Count One, in further connection 
with Counts Fifty-Two and Fifth-Three gives the Court ample 
basis and foundation to examine the Grand Jury minutes to 
disclose whether there was sufficient evidence before 
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the Grand Jury warranting the inclusion of Dr. Mullenax 

1 ' 

in the instant indictment. 




* 








POINT VIII 


COUNTS TOO THROUGH TWENTY-EIGHT ARE 
MULTIPLICITOUS EXPOSING THE DEFENDANT 
MULLENAX TO DOUBLE JEOPARDY IN VIOLATION 
OF HIS RIGHT TO DUE PROCESS. _ 

An indictment which charges a single offense in 
numerous counts is multiplicitous. 

The allegations purport to charge a crime which 
contemplates a single violation. 

Defendant Mullenax contends that the evidence 
alleged in counts Two through Twenty-Eight are ii. fact 
identical and are nothing more than an illegal attempt 
to fragment a single purported crime into separate crimes, 
exposing the defendant to double jeopardy in violation of 
the federal constitution. 

The prosecution seeks to take the charge which in 
essence is based on "a scheme and artifice to defraud" and 
to fragment it by asserting that it becomes separate and 
numerous violations on the basis of several purported 
elements, namely, specific mailings which the prosecution 
apparently contends to be the basis of the "scheme and 
artifice to defraud" with regard to the statute. Under 
Sections 1341 end 1343 of Title 18 U.S. Code, each piece¬ 
meal part of the overall course of conduct coaid not proper 
ly constitute a separate count of an indictment nor a 




separate and distinct act to which criminal liability 

i# • 

attaches. See Bell v. United States , 349, U.S. 81 (1955); 

n 

| Prince v. United States , 352 U.S. 322 (1957); Heflin v. 

I U nited States , 358 U.S. 415 (1959). 







POINT IX 



THE PLEDGING OF SELECT STOCK DOES 
NOT PERMIT CRIMINAL CHARGES UNDER 
15 UNITED STATES CODE SECTIONS 77e 
AND 77q, AND CERTAIN COUNTS OF THE 
INDICTMENT MUST BE DISMISSED. 


Because of the failure to particularize the 
essential facts in accordance with Rule 7(c) of the 
Federal Rules of Criminal Procedure and Russell v. United j 
States, sugra, in Point III of the brief, it is not 

f 

possible to determine which counts of the indictment deal 
with the pledge of Select stock. Nevertheless, the use of 
purported unregistered stock as collateral for an independent 
agreement of indebtedness on a loan, as an example, does i 
njt constitute a "sale" of securities for purposes of both ' 

15 United States Code Section 77e and 15 United States 
Code Section 77q. 

J 

It is contended herein that the pledge of 
a security is not a disposition of a security for value. 

T-o Uoe as collateral serves a one way purpose: to insure 
the payment of an otherwise independent obligation. The 
holding of the security, for example by a bank, insures j 

that the obligor is disposed to pay the legal obligation. 

The obligee has recourse in the civil courts for failure 
of the obligor to pay the debt. The holding of collateral 
pledged" primarily means that the obligee feels that the 


l 







! obligor will have more than moral reason or legal commitment 
j to pay the debt. 


Consequently, any alleged use of Select Stock 

f 

in connection with a loan, does not take on the character 

j 

i meant by the legislature in protecting the public in its 
!. tradings and dealings in the securities markets, and does 


not permit charges under the securities laws (15 U.S.C. 

77e and 77q). 

Again a a Judge McLean stated in his conclusions 
and findings in the S.E.C. proceedings which formed the 
basis of the instant indictment ( Securities and Exchange 
Commission v. Select Enterprises, Inc., et al. , 70 Civ. 

3795): 

"Segal, it is true, appears to have 
used a few additional thousand shares for 
other purposes, such as pledging some for 
a loan and giving some to a furrier as 
security for the price of a fur coat. But 
transactions of that sort do not seem to me 
to have any real bearing upon the securities 
laws." 

Those counts which were not delineated by the 
Crand Jury purportedly involving the pledge of Select Stock 
should be dismissed by the Court after it makes an in camera 
inspection of the Grand Jury minutes and ascertains which 
counts do purport to charge a criminal violation because of 
the pledge of Select Stock. 


« 


POINT X 


A 7 9 30 . 


DEFENDANT MULLENAX IS ENTITLED TO FULL 
DISCOVERY AND INSPECTION PURSUANT TO 
RULE 16 OF THE FEDERAL RULES OF CRIMINAL 
PROCEDURE. _ 

It is noted that the prosecution pursuant to 
affidavit of W. Cullen Mac Donald, Assistant United States 
Attorney, has consented to certain discovery in accord 
with Rule 16 of the Federal Rules of Criminal Procedure. 

It is added that the court should permit the defendant 
Mullenax discovery of statements of co-conspirators since 
in the prosecution's position may be a claim that the 
statement of co-conspirators are attributable to any or 
all of the defendants on an agency theory. 
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POINT XI 

DEFENDANT MULLENAX'S DEMAND FOR A 
BILL OF PARTICULARS SHOULD BE IN 
ALL RESPECTS GRANTED. 


Defendant Mullenax's motion for a bill of 
particulars is in the alternative to his prayer for dis¬ 
missal of enumerated counts of the indictment. 

The indictment is at best in a short skeletal 
form which provides virtually none of the material infor¬ 
mation or matter necessary to apprise Dr. Mullenax of the 
charges levelled against him. 

A defendant hauled into court upon mere accusation 
is entitled to those particulars necessary to inform him 
of the specific nature of the charges against him with 
such precision .so as to enable him to prepare his defense, 
avoid the danger of surprise at trial, limit the scope of 
the prosecution's proof at trial and to enter a plea of 
double jeopardy. United States v. Haskins , 345 F2d 111, 114 
(CA6, 1965); Williams v. United States , 289 F2d 598, 601 
(CA 9, 1965); United S.ates v. Glaze , 313 F2d 757 (CA 2,1963) 
Azcona v - United States , 257 F2d 462 (CA 5, 1959); United 
States v - Burgio , 279 F.Supp. 843, 946 (SDNY 1968); United 
States v. Brennan , 134 F.Supp. 42, 52 (D.Minn. 1955); United 





States v. Klein , 124 F.Supp. 476 (SDNY 1954), aff'd. 247 
F2d 908 (CA2, 1957). 

Rule 7(f) was amended in 1966 to eliminate the 
requirement of "cause" for the filing of a bill of partic¬ 
ulars. The 1966 amendment to Rule 7(f) was designed to 
induce a more liberal attitude toward particulars. See 
Nesson v - United States , 388 F2d 603 (CA 1, 1968), cert, 
den. 391 U.S. 920 (1968); United States v. Joskiewicz, 278 
F.Supp. 525, 528 (E.D. Pa. 1968); United States v. Acarino, 
270 F.Supp. 270 F.Supp. 526 (EDNY 1967); United States v. 
Rosenfeld , 264 F.Supp. 760, 762 (N.D.Ill. 1967); United 
States v. Roberts , 264 F.Supp. 622, 624 (SDNY 1966); United 
Sta tes v. Tucker , 262 F.Supp. 305, 307 (SDNY 1966). 

The fact that affording defendant protection under 
Rule 7(f) may, in certain cases, require some disclosure 
of the Government's evidence, is not a bar to relief where 
the particulars demanded are, as here, necessary to the 
preparation of the defense. United States v. Crisona , 271 
F. Supp. 150, 156 (SDNY 1967); United States v. Cimino, 31 
F.R.D. 277, 279 (SDNY 1962); United States v. Bentvena , 193 
F.Supp. 485 (SDNY 1960); United States v. Smith , 16 F.R.D. 
372 (W.D.Mo. 1954); United States v. Kessler , 43 F.Supp.408 







. (EDNY 1942); United States v. Gypsum , 37 F.Supp. 398, 402 

i; 

(D.D.C. 1941); United States v. Allied Chemical & Dye Cor¬ 
poration , 42 F.Supp. 425, 428 (SDNY 1941). 

Moreover, because of the presumption of innocence, 
particulars may never be denied on the ground that the 

defendant already has knowledge of the facts. United States 

———————— 

I v. Smith , supra ; United States v. Allied Chemical & Dye 
Corporation , supra ; United States v. Tucker, supra. 

The function of a bill of particulars is also to 
j ( save a defendant wholly needless labor in preparing his 

ji defense. United States v. Philippe, 173 F.Supp. 582, 585 

■; 

ii (SDNY, 1959); United States v. Dolan , 113 F.Supp. 757, 759 

I 

(D.Conn. 1953). 

In the Smith case. Justice Whitaker succinctly 
stated the approach to be taken to a defendantc *mand for 

i 

| a bill of particulars (16 F.R.D. at 375): 

"Nor is it any answer to a motion for a bill 
of particulars for the government to say: 

'The defendant knows what he did, and, there¬ 
fore, has all the information necessary.' 

This argument could be valid only if the 
defendant be presumed to be guilty . For only 
if he is presumed guilty could he know the 
facts and details of the crime. Instead of 
being presumed guilty, he is presumed to be 
innocent. Being presumed to be innocent, it 
must be assumed'that he is ignorant of the 
facts on which the pleader founds his charges.' 


( 

f 
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Fontant v. United States , 262 F. 283 (CA 8); 

U.S. v. Allied Chemical f. Dye Corp. , 42 F. 

Supp. 425 k This conclusion seems to me to be 
elementary, fundamental and inescapable." 

i 

Lastly, the revision in favor of disclosure for 
! the defendant in terms of the more liberal attitude in 
handling motions for bills of particulars was forcefully 

I 

! and articulately stated by the Court in United States v. 

i 

Glaze, 313 F2d 761 (CA 2, 1963). The Court characterized, 
in that case, "the Government's response to the defendant's 
motion for a bill of particulars" as being "more in the 
spirit of a ride to the hounds than a fairminded pursuit 
of the truth." The Court went on to say that although the 
Government does not have to give away its entire case, 

!; nevertheless it must make "a conscientious endeavor to 
ti avoid surprise at trial" which "in turn makes for a more 
expeditious trial." (Id. at 761). 

Given the length of time which has elapsed since 
the dates of the various crimes charged and the infirmities 

I; 

|! of the indictment as set forth in this memorandum, this 

jt 

Court should grant'the demand of the defendant for a bill 

1 j 

of particulars as set forth in his notice of motion. 

j) 

H 

1 ; 









t. 
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POINT XII 


J; 


THE RIGHT TO INSPECTION OF EXCUL¬ 
PATORY MATTER IS DERIVED FROM THE 
FIFTH AMENDMENT TO THE CONSTITUTION 
OF THE UNITED STATES AND REQUIRES 
PRE-TRIAL PRODUCTION. 


Movant's right to discovery of favorable evidence 
in the possession of the Government is derived primarily 
from the Fifth Amendment to the Constitution of the United 
States. In Brady v. Maryland , 373 U.S. 83 (1963), the 
Supreme Court of the United States specifically recognized 
a defendant's constitutional right to such evidence. Speak¬ 
ing for the Court, Mr. Justice Douglas said (373 U.S. at 

I 

87) : 

". . .We now hold that the suppression 
by the prosecution of evidence favorable 
to an accused upon request violates due 
process where the evidence is material 
either to guilt or to punishment, irres¬ 
pective of the good faith of the prosecu¬ 
tion . " 

I 

In Un ited States ex rel. Butler v. Maroney , 317 
F2d 622, 627 (1963), the Court of Appeals for the Third 
Circuit, following Brady , held that a defendant was denied 
due process when the prosecution withheld "information 
impinging on a vital area in appellant's (defendant's) 
defense." To the same effect, see Barbee v. Warden, 331 






\ 
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F2d 842 (CA 4, 1964), and United States ex rel. Meers v. 
Wilkins , 326 F2d 135 (CA 2, 1964). 

Movant's constitutional right to the production of 

favorable evidence should not be diluted by allowing the 

■ Government to withhold that evidence until trial. In order 

to afford the defendant a fair opportunity to make full use 

of such evidence in preparing his defense, the production is 

required at the pre-trial stages of che litigation. 

The right to the discovery of favorable evidence 

prior to trial was expressly recognized in Brady , where the 

Court declared (373 U.S. at 87, 88): 

"A prosecution that withholds evidence 
on demand of an accused which, if made 
available, would tend to exculpate him 
or reduce the penalty helps to shape a 
trial that bears heavily on the defend¬ 
ants." (Emphasis supplied) 

In Brady the only request or demand by the defendant that 

the prosecution produce exculpatory evidence occurred before 

— 

j $rial . Accordingly, it is evident that the thrust of the 

l 

Supreme Court's decision was to find in the due process 

I 

tfequirements of the Constitution an important pre-trial 
liscovery right for a person accused of a crime. Favorable 
Vidence, therefore, must be disclosed by the prosecution 



1 
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well in advance of trial. See Williams v. Dutton, 400 F2d 

797 (CA 5, 1968), cert, denied 393 U.S. 1105 (1969); Ashley 

V. Texas, 319 F2d 80 (CA 5, 1963); United States v. Houston, 

339 F.Supp. 762 (N.D. Georgia 1972); United States v. Eley , 

335 *.Supp. 353 (N.D. Georgia 1972); United States v. 

Leichtfuss , 331 F.Supp. 723 (N.D.Ill. 1971); U nited States v. 

Gleason , 265 F.Supp. 880 (SDNY 1967); United States v. 

White, 50 F.R.D. 70, 73 (N.D. Georgia 1970); United States 

‘ ' ——————— 

v. Ladd , 48 F.R.D. 266 (D.Ala. 1969); United States v. 
Fratello , 44 F.R.D. 444, 452 (SDNY 1968). 


In Ashley v. Texas , supra , the defendants were con¬ 
victed of murder. Prior to trial the prosecution obtained 
a medical report by the county psychiatrist, who concluded 
that the defendant was of sound mind. However, the prosecu- 

j 

tion had also obtained an opinion from another psychiatrist 1 
and psychologist, which indicated that the defendants were f 
not legally sane. The prosecution failed to disclose the 

I 

existence of the cortrary opinions to defense counsel. The 

l • 


suppressed information did not 
defense raised at trial, i.e., 
the question, as the Court saw 


even relate to the only 
self-defense. Nevertheless, 


was: 






I 


4 


Whether the failure of the District Attorney 
to disclose to appellants' counsel the fact, 
known to him, of the existence of opinions 
arrived at by specialists engaged by the State 
avorable to the accused if known in time for 
them to plan the strategy of, and conduct 
eir trial is such a denial of due process 
as to invalidate the trial." (319 F2d at 83) 

And the Court concluded that: 

The fact of the opinion of Drs. Crowe and 
Trachter. favorable to the defendants, is of 
such vital significance to the accused persons 
in planning and conducting their defense, the 
failure of the District Attorney to inform 
their counsel of this fact amounts to such 
fundamental unfairness in the trial of a 
criminal case as to amount to a denial of due 
process." (319 F2d at 15) 

Similarly, in United States ex rel. Butl er v. 
Marone*, supra, the Third Circuit, applying the teaching of 
Brad^r, noted that timely discovery of the favorable evidence 
could have influenced the defendant's entire trial strategy. 

The emphasis, then, is on the effect that suppres¬ 
sion by the prosecution of favorable evidence has on a 
defendant's ability during the pre-trial stage to plan and 
prepare his defense. It has long been recognized that there 
exists a great "disparity between the investigating powers 
of the State and the defendant," and that a defendant's 
facilities for gathering evidence in anticipation of trial 


f 




are usually meager, especially in comparison to those of 
the prosecution. Application of Kapatos , 208 F.Supp. 883, 
888 (SDNY 1962) . 

Accordingly, v/hen the prosecution aggravates a 
defendant's lack of ability to obtain evidence in prepara¬ 
tion for trial by not revealing to him before trial evidence 
material to his defense, a fair trial is impossible and 
there results a denial of due process lav* 
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CONCLUSION 


DEFENDANT'S MOTIONS SHOULD IN ALL 


RESPECTS BE GRANTED. 


-DSEPH B. EHRLICH, 
of Counsel 


Respectfully Submitted, 

ROSENBERG, ROSENBERG & ROCKMAN 
Attorneys for Defendant, Ernest 
R. Mullenax 

Office and Post Office Address 
200 Garden City Plaza 
Garden City, New York. 11530 
(516) 248-4300 
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UNITED STATES DISTRICT COURT 
(SOUTHERN DISTRICT OF NEW YORK 

| 

UNITED STATES OF AMERICA, : 

- v - : AFFIDAVIT 

I 

JOE TRUMAN BOYD, et al., : 75 Cr. 140 (MP) 

defendants. 

|j- - - -.--------x 

|| 

STATE OF NEW YORK ) 

COUNTY OF NEW ^ORK : ss.: 

SOUTHERN DISTRICT OF NEW YORK) ._ 

W. CULLEN MAC DONALD, being duly sworn deposes 

!i . 

and says: 

1. I am an Assistant United States Attorney in the 

! * 

office of Paul J. Curran, United States Attorney ter the 

ij 

Southern District of New York, and, as such, am familiar 


with and am in charge of the above-captioned matter. 

2. I make this affidavit, after reviewing the 
Government files in the above-captioned matter, for the 
purpose of curtailing undue delay in the administration of 

i 

criminal justice and conserving the Court i time by setting 
forth that information otherwise available to the above 
defendants, upon motion properly made pursuant to Rules 7(f) 
and 16 of the Federal Rules of Criminal Procedure and Section 

j 

2518, paragraphs (8), (9) and (10), of Title 18, United 
States Code, which the Government will make available to rich 

i 1 

defendant entitled to such information, irrespective of 

I 1 

whether such motion was made. 
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Prior Proceedings 

3. On February 10, 1975, Indictment 75 Cr. 140 
in fifty-two counts, was filed charging all the above named 
defendants with conspiring to violate Sections 1001, 1341 

1 

and 1343 of Title 18, and Section 77e, 77q and 77x of Title 

I 

15, United States Code, and with substantive violations of 
Buch provisions. 

4. On February 24, 1975, all of the defendants 

appeared and pleaded not guilty to Indictment 75 Cr. 140 

# 

except the defendant Ernest R. Mullenax for whom a plea o; 
hot guilty was entered and a bench warrant Issued upon ortiet 
of Morris E. I.asker, United States District Judge. The 

t 

defendants were Instructed that motions were returnable in 
10 days and Indictment 75 Cr. 140 was assigned to Milton 
Pollack, United States District Judge, for all purposes. 

5. The Government will furnish a Bill of Partial’1 


setting forth the following: 

a) the "false writings and documents" 
and the "financial statements" 
charged in paragraphs 3(h) and 
3(j) of Count One; 

b) the approximate time, date and 
location of each overt act set 
forth In Count One; 

c) the letters and the records of 
telephone calls charged in 
Counts Two through Twenty-Eight; 

I 

d) the documents charged In Counts 
Fifty-Two and Fifty-Three; and 

e) the names, If any, of co-consplra- 
tors known to the Government and 
not identified in the indictment. 


6. The Government will make available to each 


defendant for inspection and copying at the United States 

! 


I 

I 

I 

I 



I ' 

>: 


i X 


Attorney's offices during reasonable business hours: 

I.IU 1.TI H. ’ J ‘ 
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a) his written or recorded statements 
or confessions, if any, within the 
meaning of Rule 16^.^ of the 
Federal Rules of Criminal Procedure; 

b) results or reports of medical exami¬ 
nations and scientific tests, if any, 
within the meaning of Rule 16(a); 

c) his recorded testimony before the 
grand jury, if any, within the 
meaning of Rule 16(a); 

d) books, papers, documents, tangible 
objects or places under the control 
of the Government, if any, v;hich 
may be material to the preparation 
of his defense within the meaning 
of Rule 16(b0; and 

e) tapes of conversations elec¬ 
tronically recorded under Court 
Order pursuant to Section 2518 
of Title 18, United States Code, 
or with the consent of a party 
to such conversation. 

7. The Government is aware of its obligatiom; 
under Brady v . Maryland , 373 U.S. 83 (1963) and will in 
the event-such material becomes known make full disclosure 
to each effected defendant. 

; I % 

8. The Government accedes to providing all of the 

I 

above information in order to expedite an already congested 

| 

criminal docket of the Southern District of New York. Your 

i| 

jdeponent is of the opinion that the above represents all the 
information which the Government would be required to disclo 
upon pre-trial motions properly made by each defendant. 





t 


I 


9. No pre-trial severences or disclosure of the 
evidence upon which the grand jury relied is appropriate or 
warranted in the facts and circumstances of this case. 


Sworn to before me this 

! ■ /' 

/ • day of March, 1975, 


W. CULLEN MACDONALD 
Assistant United States Attorn^- 


S 


NOTARY PUBLIC 


TO: JOE TRUMAN BOYD, pro S£ 
3203 Douglas 
Midland, Texas 

JAMES CALVIN JOINER, pro se 
R.F.D. Box 247 
Idabell, Oklahoma 


ERNEST DARNIN GOODLOE, pro se 
2922 Scotts Bluff 
Dallas, Texas 

ARANOW, BRODSKY, BOHLINGER, BENETAR 
and EINHORN 
469 Fifth Avenue 
New York, NY 10017 
212-889-1470 

Attorneys for ROBERT E. FORD 


SELWYNS, WEBER, pro s<e 

314 First National Bank Bldg. 

Odessa, Texas 

ROONEY & EVANS 
521 Fifth Avenue 
New York, New York 
212-682-4343 

Attorneys for EMERSON F. TITLOW 


I 




V 
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ij 

TO: M.S. KNISELY, pro se (until local counsel appears) 

510 N. Marienfeld St. 

Midland, Texas 
and 

GLEN L. HOUSTON 

WILLIAMS, JOHNSON, HOUSTON, REAGAN & PORTER 

112 North Shipp Street 

P.O. Box 1948 

Hoblis, New Mexico 88240 

505 393-3169 

BROWN, WOOD, FULLER, CALDWELL & IVEY 
1 Liberty Plaza 
New York, New York 10006 
212-349-7500 

Attorneys for HOWARD L. BROOKSHIRE 

WILLIAM WAYNE BARNETT, pro se (until local counse appea 
2581 Madison Avenue 
Abilene, Texas 
and 

A.L. RHODES 

RHODES, DOSCHER, CHALK & HEATHERLY 
Citizens National Bank Building 
Abilene, Texas 79601 
915-677-2493 

MORTON BERGER 
54 Durham Road 
hite Plains, New York 
914-948-5908 

Attorneys for MARVIN J. RAPPAPORT 

i 

I 

BERYL I. DULSKY 
Suite 208 

146 Old Country Road 
Mineola, New York 11501 
516-294-8990 

Attorney for STANLEY SCHLEGER 

FEDERAL DEFENDER 
Room 106 
U.S. Courthouse 
New York, NY 10007 
212-964-6820 

Attorneys for EDWARD VANASCO 

I 

JOHN H. DOYLE III 

630 Fifth Avenue 

New York, New York 10020 

212-397-9729 

4ttornoy for ALAN SEGAL 
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TO: ROONEY & EVANS 

521 Fifth Avenue 
New York, NY 
212-682-9343 

Attorneys for ROGER B1SSETT 

11 

BERT L. GUSRAE 

299 Broadway 

New York, NY 10007 

212-227-3300 

Attorney for JOHN WELLS 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


I JOE TRUMAN BOYD, et al. , 


Defendants. 




BILL OF PARTICULARS 
75 Cr. 140 (HP) 


The United States of America, as and for its Bill 
Of Particulars, alleges as follows: 

a) The "false writings and documents" and the 
"financial statements" charged in paragraphs 3(h) and 3(j) 
pf Count One are available for inspection and copying by 
each defendant at the United States Attorney's Offices 
during reasonable business hours. 

b) 'The approximate time, date and location of 

I 

each overt act set forth in Count One is as follows: 

1. January 26, 1970; Reno, Nevada to New 
!Vork, New York; banking hours. 


2. February 4, 1970; New York, New York; 


msiness hours. 


3. February 11, 1970; New York, New York; 


msiness hours. 


nighttime. 


4. February 26, 1970; New York, New York 


5. March 1, 1970; New York, New York to 


'Dallas-Fort Worth, Texas; daylight hours. 


i 
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6. March 9, 1970; Fort Worth, Texas; 


business hours. 

7. March 28, 1970; Abilene, Texas; nightime. 

8. April 17, 1970; Fort Worth, Texas; 

business hours. 

9. Week ending May 9, 1970; New York, 
fjew York; business hours. 

c) The letters and records of telephone calls 
charged in Counts Two through Twenty-Eight are available 
for inspection and copying by each defendant at the United 

I 

States Attorney's Offices during reasonable business hours. 

J I 

d) The documents charged in Counts Fifty-Two and 
Fifty-Three are available for inspection and copying by 
each defendant at the United States Attorney's Offices 
^during reasonable business hours. 

e) The names of co-conspirator3 known to the 
Government and not identified in the indictment will be 
{supplied hereafter in a Supplemental Bill of Particulars. 

New York, New York 
May lb, 1975 

PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 
Attorney for the United States 
of America 

Bv . (j). (jjJh*. 

W. CULLEN MAC DONALD 
Assistant United States Attorney 
Room 725 

One St. Andrew's Plaza 
New York, New York 10007 
(212) 791-0005 
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TO: JO TRUMAN KOY'J, £ro se 
3’ Douglas 
l wd, Texas 

J/. iiS CALVIN JOINER, £ro se 
R.F.D. Box 247 
Idabell, Oklahoma 

ERNEST DARWIN GOODLOE, £ro S£ 

2922 Scotts Bluff 
Dallas, Texas 

ARANOW, BRODSKY, BOHLINGER, BENETAR 
and EINHORN 
469 Fifth Avenue 
New York, NY 10017 
212-889-1470 

Attorneys for ROBERT E. FORD 

SELWYNS, WEBER, £ro se 

314 First National Bank Bldg. 

Odessa, Texas 

ROONEY 6. EVANS 
521 Filth Avenue 
Now York, New York 
212-682-4343 

Attorneys for EMERSON F. TITLOW 

M.S. KNISELY, ju^c sc (utt'ril local counsel appears) 

510 N. Marienfeld St. 

Midland, Texas 
and 

GLEN L. HOUSTON 

WILLIAMS, JOHNSON, HOUSTON, REAGAN & PORTER 

112 North Shipp Street 

P.O. Box 1948 

Hoblis, New Mexico 88240 

505-393-3169 

BROWN, WOOD, FULLER, CALDWELL & IVEY 
1 Liberty Plaza 
New York, New York 10006 
212-349-7500 

Attorneys for HOWARD L. BROOKSHIRE 

WILLIAM WAYNE BARNETT, pro se (until local counsel appear 
2581 Madison Avenue 
Abilene, Texas 
and 

A.L. RHODES 

RHODES, DOSCHER, CHALK & HEATHERLY 
Citizens National Bank Building 
Abilene, Texas 79601 
915-677-2493 


3 - 
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MORTON BERGER 
54 Durham Road 
White Plains, New York 
914-948-5908 

Attorneys for MARVIN J. RAPPAPORT 

BERYL I. DULSKY 
Suite 208 

146 Old Country Road 
Mineola, New York 11501 
516-294-8990 

Attorney for STANLEY SCHLEGER 

FEDERAL DEFENDER 
Room 106 
U.S. Courthouse 
New York, NY 10007 
212-964-6820 

Attorneys for EDWARD VANASCO 

JOHN H. DOYLE III 

630 Fifth Avenue 

New York, New York 10020 

212-397-9729 

Attorney for ALAN SEGAL 

| 

ROONEY & EVANS 
521 Fifth Avenue 
New York, NY 
2 12-682-9343 

Attorneys for ROGER BISSETT 

BERT L. GUSRAE 

299 Broadway 

New York, NY 10007 

212-227-3300 

Attorney for JOHN WELLS 

[JOSEPH EHRLICH 

Rosenberg, Rosenberg and Rockman 
<200 Garden City Plaza 
Garden City, New York 11532 
516-248-4300 

Attorneys for ERNEST MULLENAX 
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JO* TEUMAS BOTD, at «l., « 75 Cr. 1A0 (KP) 
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STATE OF ITEM TOEE ) 

courrr os kzw tom : m. ■ 

sotmtEFs disteict or mv ton ) 

W. CULLEN MacXjOHAIX. beta* duly a wora. toy w w 

and eaya: 

1. lM.au Aaalacast Inltod Stacaa Attorney la 
tha office of *anl J. Cwnraa, Uultad ItatM A tt a t aay tm tW 
Southern DlaCrlaC of Haw York, and aa anch ar. In char«a of 
tha preaacutlor. of thla caaa. 1 aaka thla affidavit la 
oppoaltlaa Co cba action* of defendant* ford, ilaeett, 
Kullanax and Iroekahlr# fox aavaranca of chair caaaa la 
Indictment 75 Cr. 140. and in reply to the affidavit avert 
to June 12. 1975. on behalf of defendant Gardner In Indict- 
■act 75 Cr. 346, which oppoaea the Cawwaaa t'a natiar. to 
coeaelldate that ladletneat for trial with Indictnent 75 Cr. 
140. 

2. lndlc tnar.t 75 Cr. 140, filed February 10, 1975, 
charge* the eiatean defendant* rawed In it, and Indleteeet 

75 Cr. 146. filed April 4, 1975, charge* defendant Gardner, 

In Si count* with ldantlcai aali, wire and aauwritiaa fraud 
violation* of 16 U.S.C. II 1141 and 1343 and 15 U.S.C. I 77«i, 
aalea of unre^latered aecurltle# lr violation #f IS l.S.C. 
j 77® t falaa a totenant* to tha SEC la violation of 16 U.S.C. 

I 1001, and a aanaplracy aa to act la violation of id U.S.C. 

| 371. TI»o Coverecent'a evidence in aupport of both 
ladle manta vill be aubatantlally tha aaa. 
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MEMORANDUM 


United States of America v. Joe Truman Boyd and Ernest R 
Mullenax, et al 75 CR. 140 (MP) 


The defendant Mullenax moves to dismiss the various counts 
of the indictment and to strike the Introduction there¬ 
from. These motions are denied in all respects. 


The motions for discovery and particulars are denied in 
all respects except insofar as consented to in the 
government's March 10, 1975 affidavit the items of which 
have been approved by the Court as the appropriate disposi 
tion of such applications herein. 


The motion feu: a severance is denied. Mullenax has 
failed to meet his burden of demonstrating that substantial 
prejudice will result from a joint trial. The general rule 
that persons indicted together should be tried together 
when the crimes charged against all defendants may be 
established by the same evidence therefore requires that 
the motion of defendant Mullenax under Rule 14 to sever 
be denied. See, e.g.. United States v. Fantuzzi, 463 
F.2d 683, 687 (2d Cir. 1972). ~~ 


SO ORDERED 


_ Milton Pollac 

U.S. District Judge 


\ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



UNITED STATES OF AMERICA, 


-against- 


■; JOE TRUMAN BOYD, et al., 

Defendants. 


i. 

!> 


X 

NOTICE OF MOTION 
75 Cr 140 (MP) 


1 

I 


SIR: 

;i v 

PLEASE TAKE NOTICE that upon the indictment herein, 

the affidavit of JOSEPH B. EHRLICH, sworn to the 26th day of 

i; 

jj August, ly75, and upon all the other papers and proceedings 

*; had herein, a motion will be made before the HON. MILTON POLLACK, 

United States District Court Judge, at the United States Court 

t; 

I House for the Southern District of New York, located at Foley 
Square, New York, at a time and place to be fixed by the Court 
for an order quashing and/or modifying the subpoenae duces tecum 
attached to the affidavit of JOSEPH B. EHRLICH, on the ground 
that said subpoenae duces tecum are contrary to defendant s 

It 

li Fourth and Fifth Amendment rights, and are otherwise unreasonable, 
oppressive and improper, and for such other and further relier as 


to this Court may seem just and proper. 

Yours, etc. 

ROSENBERG, ROSENBERG u ROCKMAN 
Attorneys for Defendant, 

ERNEST R. MULLENAX 
Office and Post Office Address 
200 Garden City Plaza 
Carden City, New York 11530 
(516) 248-4300 


TO: PAUL J. CURRAN, ESQ. 

United States Attorney 
Southern District of New York 
One St. Andrews Plaza 
New York, New York 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OK NEW YORK 


UNITED STATES OE AMERICA, 
acju i niit- 

JOE TRUMAN IlOYD, ft «»1., 

Defendants. 


AEEI DAVIT 


STATE OE NEW YORK ) 

) SS. 

COUNTY OF NASSAU ) 


JOSEPH B. EHRLICH, being duly sworn, deposes and 


:;ays j 


I am associated with the law firm of ROSENBERG,, 
ROSENBERG «, ROCKMAN, attorneys for the defendant. ERNEST R. 

MULLEN AX. I make this affidavit in support of his notion to 
quash and/or modify the subpoenae duces tecum, photoc-onics 
which arc attached hereto as Exhibits "A" and "H”. 

The subpoena which is attached as Exhibit "A" was 
received by counsel for the defendant, in the form attached, 
on August 23, 1975. The subpoena is manifestly addre ,sed to 
•'Ernest R. Mullenax” in a PERSONAL capacity and calls for “all 
documents of whatsoever Kind and wherever located" which refer 
or relate to a vast array of individuals, corporations and 
banks. The subpoena clearly calls for personal books and 
records and must be quashed on the ground that it violates the 
defendant' s privilege against self incrimination. Mr. Mullena:: 
iB named in each of the fifty-one counts of the above referenced 
indictment, is a defendant in a criminal prosecution, and is 
scheduled to appear before 1 ho Court with reference to the trial 
of above described indictment on September 79, 1975. The 
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subpoena attached as Kxhibit "A" was issued in a strictly personal 
capacity. The High Court in Unite d States v. Whit e, 6-1 S.Ct. 

1248, poignantly stated: 

"The constitutional privilege against self 
incriminution....is designed to prevent the use 
of legal process to force from the lips of the 
accused individual the evidence necessary to con¬ 
vict him; to produce and authenticate any per¬ 
sonal documents or effects that might incriminate 
him....The prosecutors are forced to search for 
independent evidence instead of relying upon 
proof extracted from individuals by force of 
law....(The privilege) is firmly embedded in our 
constitutional framework as a bulwark against 
inquitous methods of prosecution. It protects 
the individual from any disclosure, in the form 
of oral testimony, documents or chattels, sought 
by legal process against him as a witness (64 
S.Ct. at 1251)." 

Separate and apart from the subpoena's infraction of 
defendant's privilege against self incrimination, it calls for 


such a vast array of corporate, bank, and other third party doc¬ 
umentation as to render it nothing luss than a "fishing expedition' 
, undertaken by the prosecution. The defendant is not subpoenaed 
as an official or otherwise of the banks and corporations, nor 


are official boots and records called for; the subpoena calls for 

r 

personal documentation. Nevertheless, the documentation re¬ 
quested is both unreasonable and unspecific, and no period of time 
is set forth. Additionally, the law is that a showing must be 
‘ made that the documentation is both evidentiary and relevant. 

The Court of Appeals for the Second Circuit stated in United 
States v. Marchisio, 144 P2d 651 (1965): 

"Unlike the rule in civil actions, a 
subpoena duces tecum in a criminal action 
is not intended for the purpose of dis¬ 
covery ; the document sought must at that 
time meet the tests of relevancy and ad¬ 
missibility. See 4 Uarron, Federal Prac¬ 
tice and Procedure, §2044; United States v. 

Murray, 297 F2d 812, 821-822 (2 Civ.) cert, 
den. 369 US 828, 82 S.Ct. 845, 7 L. F.d. 2d 
794 (1962)." Also see J ohnson v. U nited 
St ates , 228 U.S. 457, 458. 

i * * orncvft 
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The subpoena duces tecum (Exhibit "A") unequivocally 
is in violation of defendant's fifth amendment right against 
self incrimination, and moreover is intended as a general fishing 
expedition, and is therefore an unreasonable demand vhich the 
defendant is protected against by the Fourth Amendment to the 
Constitution. The authority granted by Rule 17(c) to quash or 
to modify an unreasonable or oppressive subpoena is not limited 
to the power derived from the Constitution. Application of 
Radio Corp. of America . 13 F.K.D. 167, 171 (DCNY). 

For all the above reasons, the subpoena duces tecum 
represented by Exhibit "A" should be quashed. 

With respect to the subpoena dices tecum attached as 
Exhibit "B", it was received by counsel tor the defendant on 
August 21, 1976. It is addressed to "Any Officer, Director, 
Attorney, Agent or Employee of Select Enterprises, Inc.". The 
subpoena does not mike it clear that it calls for official books 
and records of Select Enterprises, Inc. but sets forth in part; 

"All documents of whatsoever kind and wherever 
located which refer or relate in any way, expressly 
or impliedly, to any of (A) Select Enterprises,Inc. 
(hereinafter "Select"), (B) Goldfield Candelaria 
Cooperative Mining Company (hereinafter "Coldfield"), 
or (C) any officer, directors, agent, employee, 
promoter, transfer agent, registrar, attorney, account¬ 
ant, engineer, designer, technician, printer, ap¬ 
praiser, surveyor, geologist, finder, broker, under¬ 
writer, lender, factor, banker, adviser, counselor, 
contracting part, offeror or offeree, assignor or 
assignee, attorney-in-fact or other representative, 
of either Select or Goldfield, including for example, 
but not limited to...." 

The subpoena while addressed manifestly to those 
who may have official books and records of Select in a rep¬ 
resentative capacity, does not. leave it clear that only official 
books ind records of Select are being requested. Moreover, the 
subpoena does not set forth a period of time, is overbroad, vaque 
and ambiguous, particularly in paragrapli (C), and apparently is 
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intended as a dieovery device. See United States v. Kar chisio , 

344 F2d 653 (CA2, 1965); United States v. Mur ray , 297 F2d 812-822 
(CA2, 1963). Both corporations and individuals are protected 

i 

against unreasonable demands by the provisions of the Foutrth 
Amendment. Boyd v. Un ited St ates, 6 S.Ct. 524; Si1verthorne 
J.umbcr Co. Tnc . v. Uni ted SJ_jJ.cs, 40 S.Ct. 182. Aiso see 
Appl icati on of R adio Corp. of America, 13 F.R.D. 167, 171 (DCNY), 
as discussed supra. 

Moreover, it is within the discretion of the court to \ 

require production prior to trial. See Uni te d States v. Murray , 

supra : United St ates v. Kjamie, 18 F.R.D. 421 (DCNY); United 

States v. Ward, 120 F.Supp. r >7 (DCNY): United States v. 

, - 

Carte r, 15 F.R.D. 367. The court in Uni ted States v. F erguson , 

37 F.R.D. 6, 8 held that the court's discretion must be invoked 

in advance if a subroena is to be made returnable in advance of 

trial. The burden should be on the prosecution to show good cause 

for production prior to trial, and the prosecution must show the 

document . are cvitlnl iary and relevant., at rl that the application | 

is mule in good faith and is not intended as a general fishing 

expedi I on. United fit.ites v. lozia, 13 F.R.D. 335, 3.38 (DCNY). 

Also United States v. Dea n, 266 F.Supp. 159. 

Consequuntly, the subpoena duces tecum (Exhibit "B“) 

should be quashed, or seriously modified to limit it to official ! 

books and records having a direct relevancy and admissibility 

wiLh respect to the trial of this indictment. The prosecution 

moreover should show good cause for pretrial production. 


• lOta.I'll It. FIlRLtCll 


Uv.oi n I o bef ore i;v I U i 


a(i il-.y of August, 1975 
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BARBARA D HALLETT 
TARY PUBLIC Slot*. r>{ N#w York 
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ERKEST R. MULLEtiVX 
6500 Wilshlre Blvd. 
Apt. 205 

Oklahoma,City, OK 


Coro 


2nd 


601 

September 75 10:00 


Boyd, et nl., 


SEE ATTACHED RIDER 


August 15, 1975 


J. CURRAN 


0 


1IC. 'Al'D s. SUT.r.yAH 
VeT: (712) 791-1921 


731 
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RIDER 


All documents of whatsoever kind and wherever located 
which refer or relate In any way, expressly or Impliedly, to any 
of 


(A) SELECT ENTERPRISES, INC. (hereinafter "Select”), (B) STATE 
NATIONAL HANK OF AIAHAMA, DECATUR, ALABAMA, (C) CONTINENTAL 
CKNERAL CORPORATION, (D) JOINT TALENT CROUP, INC. (K) CONTINENTAL 
GENERAL LIKE, a corporation, (K) DONAI.D E. ROUSE, (0) RAYMOND L. 

LEWIS or RAY LEVIS, (ll) AMERICAN INVESTORS LIFE,' a corporation, 

(I) MODERN AMERICAN LIKE, a corporation, (J) MIDWEST NATIONAL 
LIKE, a corporation, (K) FOUNDERS OF AMERICAN INVESTMENT, a 
corporation, (I,) DIVERSIFIED PRODUCTS CORPORATION, (M) GOLDEN 
ERA INVESTMENT CORPORATION, (N) DIVERSIFIED ENTERPRISES OF . 

AMERICA, a corporation, (O) JOE TRUMAN BOYD or JOE BOYD, 

(I’) JAMES CALVIN JOINER or J.J. JOINER, (Q) SAM HALE, (R) W.C. 

CHAPEL, (S) REX LEE, (T) HELEN LEE, (U) CREATER CONTINENTAL 
llOLDINC AND MARKETING COMPANY, (V) IMPERIAL NATIONAL, INC., 

(X) INTERNATIONAL DEVELOPMENT TNG., (Y) THOMAS ZAMM IT, (Z) 2532 
N. DELLROSK, WICHTTA, KANSAS, (AA) PIC'N VIIIISTLE HOLDING CORPORATION 
(BB) MAX RIFFEE or F.M. RIFFEY, (CC) HOME STATE BANK, MACPHF.RSON, 
KANSAS, (DD) EAST SIDE NATIONAL BANK AND'TRUST CO. or EAST SIDE 
BANK & TRUST N.A., WICHITA, KANSAS, (EE). UNION NATIONAL BANK, 

WICHITA, KANSAS, (FF) AUGUSTA STATE BANK, AUGUSTA, KANSAS, (GG) 

HAYSVII,IE STATE BANK, HAYSVILI.E, KANSAS, (HH) TOWN AND COUNTRY 
BUSINESS TRUST, WICHITA, KANSAS, (II) RICHARD F. BURCH AND CO., 

(JJ) 3025 MASSEY ROAD, VKSTAVLA HILLS, ALABAMA, (KK) 2117 
VKSTRIDGK LANE, BIRMINGHAM, AlABAMA, (LL). ANY PERSON acting or 
purporting to act for Select as officer, director, agent, employee, 
promoter, transfer agent, registrar, attorney, accountant, engineer, 
designer, technician, printer, appraiser, surveyor, geologist, 
finder, broker, underwriter, lender, factor, banker, adviser, 
counselor, attorney-in-fact, or representative of any other kind, 
whether similar or dissimilar to any of the foregoing or (MM) Any 
Financial statement of ERNEST R. MULLENAX, including,for example, 
but not limited to (1) certificates of incorporation (or equivalent 
documents), and all amendments thereof, (2) documents filed with 
the Secretary of State (or equivalent officer) of any State or 
Commonwealth, (3) minute books and minutes, (4) stock ledgers and 
transfer hooks, including stubs, (5) certificates of stock, includinf 
stock powers, assignments or similar documents, (6) By-Laws (or 
equivalent documents), and all amendments thereof, (7) books of 
account, ledgers and other financial records such as bills received 
and invoices issued, (8) certified and uncertified financial 
statements, including nil drafts of any work papers for any thereof, 
(9) income tax returns .and other records. Federal, State and local, 
(to) d ocuments filed with or delivered to any Federal, State or local 
authority including hut not limited to (a) the United States Security 
and Exchange Commission, (b) any State Securities commission, author 
or other body, and (c) any State licensing or regulatory commission, 
authority or other body, (11) opinion letters, whether or not so 
denominated, received from any attorney, (12) opinions and appraisal? 
from any land appraiser, surveyor, geologist, stock or securities 
appraiser, business consultant, or other such person, firm or 
corporal (on, (13) assessment's nr appraisals fur tax or other pur¬ 
poses, (14) opinions and cei l If leal Inns fi <mi any accountant, and 
nil drafts of and workpapers for any thereof, (14) correspondence 

and im-iiioinndn, internal and external, (16) bank state . ts, checks 

(lace and hack), deposit, withdrawal and transfer orders, and request 
for certified or cashiers cheeks for any hank Including but not 
limited to those named above, (1/) notes, bonds, debentures and othei 
evidences of indebtedness Including hut not limited to indebtedness 
to the persons, firms and corporations named .shove, (18) deeds, 
contracts, agreements, memoranda of understanding, memoranda of 
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intent, offer letters, assignments and other such documents, whether 
or not* signed, and all drafts of any thereof, including but not 
limited to such documents which relate or refer to any of (a). 

Select stock certificates Nos. 1938, 1939 and 1940 in the name ot 
J.J. Joiner, (b) Select stock certificates No. 1979 in the Home of 
Joe*Boyd, (c) Pig'N Whistle Holding Corporation stock certificates 
Nos. 1036 and 1087 in the name of Sam Hale, (d) aircraft or airplane 
and automobiles of ERNEST R. MULLENAX, (e) monies due to ERNEST R. 
MULLENAX from business associates and friends, (f) monies due to 
ERNEST R. MULLENAX for services from corporations or others, as 
commissions, salaries or otherwise, (g) homes and other real estate 
of ERNEST R. MULLENAX, (h) oil wells of ERNEST R. MULLENAX, (r) , 

charm schools or beauty schools or franchises, (j) loans, extensions 
of credit, and other credit transactions, (18) telephone bills, 
including statements of calls placed, 
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UNITED STATES OK AMERICA, 
-against- 

JOE TRUMAN BOYD, et al. , 

Defendants. 


NOTICE OK MOTION 
75 Cr 140 (MP) 


•SIR: 




t aw or»icn 

HOSI**•••« 

(NO HoCKtMM 


PLEASE TAKE NOTICE that upon the indictment herein, the 
affidavit of JOSEPH R. EHRLICH, sworn to the 26tl. day of August. , 

;j 1975 , and all other papers and proceedings heretofore had herein, 

! a motion will be made before the HON. MILTON POLLACK, United 
;| states District Judge, in the United States Court House for the 
Southern District of New York, Foley Square, New York, New York, 

I, at a time and place to be fixed by the Court, for an order pur¬ 
suant to Rule H of the Federal Rules of Criminal procedure 
severing the defendant, l.UNEST It. MULLENAX, from t.ir, co-defend intn 
and for renewal and reconsideration of defendant, MULLENAX'S 
original motion for severance pursuant to Rule 14 of the federal 
; Rules of Criminal Procedure on the ground that discovery of doc¬ 
umentation of the prosecution now clearly evidences that a joint 
trial with his co-defendants will be contrary to his Fifth 
Amendment rights, and for such other and further relief as to 

this Court may seem -just and proper. 

Yours, etc. 

ROSFNRERG, ROSENUEPC i. RCX'KMAN 
Attorneys for Def' ndant. 

ERNEST K. MULLENAX 
Office and Post 011i< • Address 
200 Oarilan City Plaza 
Garden City, New York 11530 
(516) 248-4300 

. TO: PAUL J. CURRAN, ESC'. 

United States Attorney 
Southern District o t New York 
One St. Andrews Plaza 
New York, New Yon: 
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NITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


UNITED STATES OF AMERICA, 
-agai rist- 

JOE TRUMAN UOYD,et ul.. 

Defendants. 


AFFIDAVIT 


x 


STATE OF NEW YORK ) 

) SS . : 

COUNTY OF NASSAU ) 

JOSEPH B. EIIREICII, being duly sworn, deposes and says: 

I am associated with the law firm of ROSENBERG, 
ROSENBERG t, ROCKMAN, attorneys tor the defendant, ERNEST,R. 
MUI.LKNAX. I make this affidavit in support of his motion for 
severance pursuant to Rule 8 of the Federal Pules of Criminal 
Procedure and for renewal of argument and reconsideration of 
MUM.ENAX':; original mol i ■ .11 lor even nee from bin co-duf ondant.a 
pursuant 1 o Itulc? 1 4 . 

On August 14 and August 20, 1975, I inspected and 
received photocopies of discovery materials wth respect to the 
defendant, MULLENAX. The documentation evidences that the 
prosecution*r, case against MUELENAX is solely with regard to the 
purported illegal pledging of the stock of Select Enterprises, 

Inc. in connection v/i Lh loans. 

In accord is llie indictment itsell which factually 
conned II..- .1. I.■nd.nl MIII.I.HNAX will, 'll*- ryofs >-ol< ly w tl. « »“ 
nil.-Hi iron that In- "».tl«l, lodged and otherwise disposed of 
S «• 1 '•<•! .took to lenders, taclois and pur chaser a. 

The indictment., however, covers a vast realm of 
charge, and tactual allegation:. In essence, it speaks of the 
creation of a corporate shell and the manipulation of its stock 


I AW Of fit. I i 

r in 

AMI IdCCMA* 
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1 

Without doubt, the great weight of the documentation and evidence 
of the prosecution will be in connection with this part of the 

i 

charges. The trial is expected to last a period of four to six 
weeks. To have the jury consider and separate MULLENAX’S case 

i 

from the mass of evidence against his co-defendants will surely 

i 

result in prejudice to him in addition to great personal and 
economic hardship from the length of the trial. 

i 

The prosecution's case against MULLENAX surrounds 
loar purportedly obtained by him with the use of Select stock 
from the State National Bank, Decatur, Alabama; Home State Bank, 
McPherson, Kansas, and the Town and Country Business Trust in 
Witehita, Kansas. A separate trial against MULLENAX would be at j 

most three to four days, would not prejudice the prosecution, and j 

I 

would not cause an economic hardship to the Government. 

MULLENAX'S motion for severance is governed and 
mandated by Rules 8 and 14 of the Federal Rules of Criminal 
Procedure which state as follows: 

Rule 8 j 

"(a) Joinde r of Offens es. Two or more 
offenses may be charged In the same indict¬ 
ment or information in a separate count for 
each offense if the offenses charged, whether 
felonies or misdemeanors or both, are of the 
same or similar character or are based on the 
same act or transaction or on two or more acts 
or transactions connected together or con¬ 
stituting parts of a common scheme or plan. 

"(b) Joinder of Defendants . Two or 
more defendants may be charged in the same 
indictment or information if they are alleged j 

to have participated in the same act or trans¬ 
action or in the same series of acts or trans- ; 

actions constituting an offense or offences. 

Such defendants may be charged in one or more 
counts together or separately and all of the 
defendants need not be charged in each count." 







I 
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Rule 14 


"Ii it appears that a defendant or the 
government it; prejudiced by a joinder of offenses 
or of defendants in an indictment or information 
or by such joinder for trial together, the court 
may order an election or separate trials of counts, 
grant a severance of defendants or provide what¬ 
ever other relief justice roouiros. fn ruling 
on a wot inn by a del undent for severance the 
court may order the at I oritt'y for t he government 
to deliver to lh courI lor inspection in e,mera 
any :: 1 > 1 1 ein'-ul •• fit emit esc. i onS made liy the <1"fumlauts 
which tie government intends to introduces in evidence 
.,1 I he trial." 


’lire interredal ion of these controlling principles was 
succinctly described in King v. Uni ted States , 305 F2d 700,703 


(CAl, 1966): 


"Rule 8 is an attempt to set the limits of 
tolerance, and any joinder which does not fall 
wittiin is per se impermissible....In addition. 
Rule 14 provides that, even within the rule 
(Rule 8), the court may sever for trial if 
special prejudice nppetrr;." 


See .lino Ingram v. United I'.lates, 2/2 l'2d 567, 570 (CA4,1 959). 


The.-.e rules ref I. el an accomodation between the eon - 


tetidiny notions ol .xp-di I Ions law enforcement and the inherent 


detriment l.o an accused encountering a trial of multiple 


offenses and defendants. A leading commentator aptly points out 


(8 Mo • Federal Praclice - Cipes, Criminal Rules, Par. 8.02 


(1), p.e (1970)): 


"The. way in which a prosecutor chooses to 
combine offonsus or defendants in a single indict¬ 
ment is perhaps second in importance only to his 
decision to prosecute;. Whether a defendant is 
tried en ra.w i Lit many other participants in an 
• til eqed f ;* i mi •, or in a separa trial of l»is own , 
will often decisive* (, 1 the outcome. H 


As •;Lut' d, i|. vep.n . I •• eonspi rucios, in \ • mus ol the* 


cru.iLion c.t ■ corporal-- she I I , .rail the manipulation of its stock 


do not constitute th<- ":.»une act or transaction or in the same 


cries of acts or transactions" as t lie fraudulent distribution 


of stock of f.elect a ; icguirod by Rule 8 of the Federal Rules of 


Criminal Procedure. 
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, MULLENAX would suffer the same prejudice as was sub- 

11 

mitted on behalf of the defendant Brookshire by his counsel. It 
is noted that this Court granted the defendant Brookshire's 
motion for a severance, and that the posture of Brookshire and 
MULLENAX with reference to their motions for severance are 
closely aligned. The prosecutions case against MUI.LENAX is not 
connected with the charges taken in toto in any permissible way 
sufficient to outweigh the basic prejudice which accrues from the 
i joinder of the offenses and of the defendants. See McElroy v. 
United States, 164 US 76, 81, a case decided under a statute 

i! 7 

Ij substantially the same as the present Rule 8 of the Federal Rules 
| of Criminal Procedure. 

Aside from Rule 8, the nature of the indictment and the 
differences in the charges set forth require a severance under 

Rule 14. It is apparent that undue prejudice resulting to the 

li 

defendant MULLENAX from the spill over of testimony, the aura 
i| of quilt by associut ion and such limiting instructions as the 
Court may give, would result in the denial to the movant of a 

jl 

fair trial, contrary to constitutional mandate under the Fifth 
Amendment the United States Constitution. 

For all the above, the severance of MULLENAX would be 

I! 

in the interests of justice and consistent with his Fifth Amend- 
! mont due process rights. 



Sworn lo before me this 


26t h d.iy of August , 1070. 


Notary PubTTc 




No 10 12312-0 


pf jun»»0. 

AND Por**** 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-x 

UNITED STATES OF AMERICA : 


versus 

JOE TRUMAN BOYD et al. , 

Defendants. 


75 Crim 140 


x 


New York, N. Y. 

September 16, 1975 - 10:00 a.m. 


Before 


HON. MILTON POLLACK, 


District Judge. 


APPEARANCES: 

PAUL J. CURRAN, Esq., 

United States Attorney for the Southern District 
of New York 

W. CULLEN MacDONALD, Esq., and 
HOWARD S. SUSSMAN, Esq., 

Assistant United States Attorneys 

JOSEPH B. EHRLICH, Esq., 

Attorney for Defendant Mullenax 

PAUL K. ROONEY, Esq., 

Attorney for Roger Bissett 

MICHAEL STOCKNKR, Esq., 

Attorney for Defendant >;oodloe 

(Continued) 
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APPEARANCES: (Continued) 

MARVIN SEGAL, Esq., 

Attorney for Defendant Boyd 

ANTHONY L. TERSINI, Esq., 
Attorney for Defendant Ford 


THE COURT: Are there any other changes of plea? 
MR. MacDONALD: Your Honor, with respect to the 
third change, the lawyer had to go down to 100 Centre Street 

and is due back here in a few minutes. 

THE COURT: All right. We will wait until he conies 


back, 


MR. MacDONALD: Mr. Mullinax, your Honor, had two 


14 motions which were postponed to this morning. 

15 ; THE COURT: All right. Mr. Ehrlich? 

16 MR. EHRLICH: I would like to thank the Court 

17 f or the courtesy extenued oaring the time I was bedridden witl 

13 pneumonia, and, as I told the Court, I welcome this oppor- 

19 tunitv to face Mr. MacDonald. I was associated with Mr. 

i 

20 Brill for three years, and I often crossed with the Govern- 

21 | ment while Mr. MacDonald was representing the Government. 

22 |' However, in connection with this case today, your 

ji 

23 i honor, I would point out that the subpoena duces tecum 
2-1 | annexed to Mr. Mullenax's motion to quash as Exhibit A 

25 !; niy previous experience indicates that I have never seen such 
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a blatant attempt to circumvent the defendant's rights. 

THE COURT: How much of it is appropriate? Let's 
get down to cases here. I am not interested in characteriza¬ 
tions . 

ilR. EHRLICH: May the subpoena be offered as an 

exhibit? 

THE COURT: You don't have to do that. If it gets 
to the Court of Appeals, they will know all about it. 

MR. EHRLICh: This subpoena is addressed to Mr. 
Mullenax personally, and among other documents it calls for 
records involving the State & National Dank of Alabama, 

i 

l 

Decatur, Alabama; East Side National Dank; Town & Country 
Business Trust in Wichita, Kansas. 

Your Honor, I spent much time having discovery 
proceedings over at the offices of the United States Attorney. 

THE COURT: How much of those records does he hold 
in a representative capacity? Let's get down to what is 
important here. Everybody knows that he is not being asked 
to produce anything that is his personal records. 

Now, I don't know if it was reported to you by your 
associated or not, but let's findout if he has papers produc¬ 
ible under the subpoena, and if he has, let's find out why 
I he should not produce them. 

MR. EHRLICH: Mr. Mull*.nax has given me documenta- 

SOUTHERN [.STRICT COURT REPORTERS. US COURTHOUnE 
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tion, and I have interpreted that documentation not to be 
held by Mr. Mullenax in a custodial capacity. I have to 
leave it to the Court, perhaps, if it wishes to inspect these 
documents in camera. 

Now, certain of the documents, for instance, are 
in Select Enterprises. However, they are not official docu¬ 
ments. They were not held by Mr. Mullenax in a representa¬ 
tive, corporate or custodial capacity. They were held by 
him in a personal capacity, and, as your Honor knows, Mr. 
Mullenax is scheduled to go to trial on September 29th, and 
I don't think he has to assist in the prosecution of this 
case by supplying any personal documentation. 

THE COURT: We know about that. 

MR. EHRLICH: Secondly, let me -- Does your Honor 
want to consider each subpoena separately? 

THE COURT: Well, in some way I suppose I will 
have to make an examination of the documents so as to ascer¬ 
tain whether they are or are not his personal papers. 

MR. EHRLICH: I understand that, and I have those 
documents here in court today. 

THE COURT: Do you have them segregated? I will 
look at them, and you will corne up to my chambers and call 
for them after I have had a chance to look them over. 

MR. EHRLICH: Yes, your Honor. I will hand them 
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over to the Court. 

I also note that part of this motion was that this 
subpoena is over-broad, and I think that the case law holds 
that the prosecution must show for pre-trial production 
some relevancy and materiality of the vast array of documents 
with various banks and corporations called for. 

However, I emphasize that this subpoena was ad¬ 
dressed to Mr. Mullenax in a personal capacity. I would also 
note for the record, your Honor, that although Mr. Mullenax 
graciously consented to have the service of the subpoena 
upon our offices, we never received a complete copy of the 
first page, and, as Mr. Mullenax's attorney — 

THE COURT: Did you ask for it? 

MR. EHRLICH: Yes; I did, your Honor. 

THE COURT: And they would not give it to you? 

MR. EhRLICH: It wasn't that they wouldn't give it 

to me. 

THE COURT: You know, a lot of things are accom¬ 
plished by a very soft and polite question. 

MR. EHRLICH: I did ask for that document. I don't 
want to make it a larger issue than anticipated, but as an 
attorney I have to discharge my obligations. 

THE COURT: Yes; you have got to discharge the 
obligations, but it doefjn't mean that you've got to make the 
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meter run unnecessarily. If you haven't got a piece of 
paper and you ask for it by saying to Mr. MacDonald, "Let me 
have it," you discharge your obligation much better by using 
your tongue and getting the information. 


MR. EHRLICII: Yes, your Honor. I did ask for that 


front page. 


THE COURT: I don't see why you take the time of 
all these people in the courtroom, lawyers and others, to 
call something to my attention when you could accomplish the 
whole thing in just a two-second request. 


ruling. 


MR. EHRLICH: I will comply with your Honor's 


illE COURI: I am indicating that I don't expect 


this type of thing to happen during the trial, because it 
is of a delaying character. 

MR. EHRLICH: I understand that, your Honor. 

THE COURT: And a member of the bar of this court 
expected to assist in the speedy disposition of cases. 

MR. EHRLICH: Mr. Mullenax consented to the service 
of tile subpoena upon our offices, savinq the Government untold 
expense and time. I only brouqht it to the Court’s attention, 
your Honor, oecause, as an attorney, I need the first page 
before any documents are ordered turned over to the prosecu¬ 
tion . 
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With respect to the subpoena attached as Exhibit B, 
your Honor, although I have no — although I admit that the 
prosecution is entitled to all official books and records 
of a corporate enterprise, and that subpoena is addressed to 
any officer, director, attorney or agent of the office of 
Select Enterprises, Inc., I do have trouble with the language 
of the subpoena, which, for example, in part reads: 

"All documents of whatsoever kind and wherever 
located which refer or relate in any way, expressly or 
impliedly, to any of (c) any officer, director, agent, 
employee, promoter, transfer agent, registrar et ceters." 
If the subpoena calls for the official books and 
records of Select Enterprises, then there is no opposition on 
this side. However, it seems that the scope of the subpoena 

is confusinq in that respect. 

i 

THE COURT: Do you want anything more than the 
official books and records, Mr. MacDonald? 

MR. MacDONALD: No, your Honor. 

THE COURT: All right. That's settled. 

When will they be turned over? 

MR. EHRLICH: The official books and records of 

Select? 

THE COURT: Yes. 

MR. EHRLICH: That is part of the materials I am 
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handing over to your Honor. There is a very touchy construc¬ 
tion of whicn may be official books and records. 

THE COURT: Which do you say are the official books 
and records? 

MR. EHRLICH: I don't say any of the documents 
held by Mr. Mullenax are not official documents of Select 
Enterprises. 

THE COURT: In other words, if I find that they 
are official records, you consent to have them turned over? 

MR. EHRLICH: No, your Honor. 

THE COURT: You object to having official records 
turned over? 

MR. EHRLICH: Yes. 

THE COURT: For what reason? 

MR. EHRLICH: Because my position is that they 
are personal books and records. 

THE COURT: But I say that if I find to the con¬ 
trary and find that they are official, you consent to having 
them turned over, don't you? 

MR. EHRLICH: I will turn them over. I will abide 
by your Honor's ruling, but I don’t want the record to 
reflect that I consent to it. 

THE COURT: You agree that official records should 
be turned over under the subpoena? 


l 

i 
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MR. EHRLICH: Yos. official books and records. 


properly — 


THE COURT: I will examine the books and records. 
Rave you indicated which you think are official and which 


are not? 


MR. EHRLICH: My position is that they are all 
personal documentation. 


THE COURT: What is Mr. Mullenax' 


s position in the 


corporation? 


MR. EHRLICH: He had no official position in Select. 
THE COURT: How did he get these corporate docu- 

ments? 

MR. EHRLICH: These were documents — this is 
correspondence that was mailed to him by the corporation. 

THE COURT: How did they become personal documents 
if the corporation mailed them to him? 

MR. EHRLICH: Because by the very nature of the 
contents, they involved personal transactions. Also, 
official books and records of a corporation are kept in a - 
by one who is an official or representative in a custodial 


capacity. 


THE COURT: Are you tolling me these are copies? 


In that what you arc trying to toll me? 

MR. EHRLICH: Yes: these arc copies. 
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10 


THE COURT: Copies? 

MR. EHRLICH: But not only copies. For example, 
if RCA Corporation writes me a letter concerning a business 
matter, that is a personal document. I am holding that in a 
personal capacity. The copy, the carbon — 

THE COURT: in what capacity did Mr. Mullenax re¬ 
ceive copies of these official papers? 

MR. EHRLICH: in a personal capacity. That’s my 
construction of these. 

THE COURT: What is that personal capacity? I 

don't understand. How did he get hold of corporate docu- 
ments? 

MR. EHRLICH: This is correspondence, your Honor, 
between the Corporation and Mr. Mullenax. 

THE COURT: And he had no official position with 
the company? 

MR. EHRLICH: No, your Honor. 

THE COURT: All right. I will look at the papers. 

MR. EHRLICH: Yes, your Honor. 

Also, part of the documentation given to me by Hr. 
Mullenax is documentation concerning corporations that 
originated in 1973 and 1974. If your Honor will note under 
the subpoena that was attached as Kxhihit A, it calls for 
ceitiiicates of incorporation. 
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Again, I just want to reiterate that it is part of 
my position that the subpoena is over-broad and specifies no 
period of time. It just asks for documents, all documents — 

THE COURT: During your absence, that was limited 
to the period of the indictment. 

MR. EHRLICH: Yes. 

THE COURT: Last week, the period of time was 
limited to the period of the indictment. 

MR. EHRLICH: I am sorry, your Honor. I didn't 
kow that. Even if it is limited to the period of the indict¬ 
ment, still, a request for certificates of incorporation is 
not proper, because, first of all, the subpoena has to be 
addressed to someone with respect to the specific person. 

If there is just a blanket request — these subpoenas cannot 
be used as a discovery device, and from my experience with 
the subpoena it seems to me the prosecution has intended to 
use them as a discovery device, and therefore it must be 
severely limited. 

THE COURT: How would you limit it? 

MR. EHRLICH: Well, I think this provision has to 
be quashed. All that are asked for really are personal 
papers. I don't think there is any real problem there. And 
I says "Anv financial statement of Mullenax, including but 
not limited to (1) certificates of incorporation et cetera. 
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and I don't think it is proper, and I think there has to be a 

3 

showing by the prosecution with respect to that kind of 

4 

evidence. 

5 

THE COURT: You can't divine from the nature of the 

6 

indictment whether these things have relevancy to the matters 

7 

set forth in the various counts of the indictment? 

8 

MR. EHRLICH: Certificates of incorporation, your 

9 

honor? No; I have not been able to. I have certificates of 

10 

incorporation. 

11 

THE COURT: You are dealing with stock in this 

12 

case, aren't you? 

l 

13 

MR. EHRLICH: Stock of Select Enterprises, Inc. 

14 

THE COURT: Yes? And what you have in mind is 

15 

that this might call for charters of other corporations; is 

16 

that right? 

17 

MR. EHRLICH: It seems to call for all certificates 

18 

of incorporation. I thin!, the prosecution has to make a 

19 

showing — especially at this stage of the critical proceed¬ 

20 

ings — before the Court orders any kind of documents like 

21 

tnese turned over. It is not a discovery device. I don't 

22 

tnink such blanket requests are proper. 

23 

THF; COURT: Is there anything else you want to call 

24 

to my attention? 

25 

MR. EHRLICH: Yes, your Honor. I have a renewal of 
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a motion for severance, and also pursuant to Rule 3 of the 
Federal Rules of Criminal Procedure. 

Your Honor, the first time I visited the offices of 
the United States Attorney with respect to discovery, I only 
saw what I might properly characterize as a limited amount 
of documentation allegedly with respect to Mr. Mullenax. 

After my original motion of severance was filed, I inspected 
a large array of document ation v/hich the Government proposes 
to offer during the course of the trial. This documentation 
really evidences that the essence or really the entire 
assertion by the prosuection against Mr. Mullenax is that he 
allegedly illegally gave banks Sslect stock as collateral 
and purportedly knew that the value of the Select stock was 
worthless or less than represented to be. 

Nov/, as your Honor knows, it is a large indictment, 
and it even encompasses a very broad spectrum of charges. To 
summarize the creation of a corporate Shell, Select Enter¬ 
prices, the manipulation of stock — 

THE COURT: That is not broad. It says the stock 
was no good, and it was handed out freely. What's bia about 
that? 

MR. EHRLICH: Mr. Mullenax is being charged, if 
anything, in connection with the distribution of Select stock 
in a very limited way. 


SOUTHERN r.lSTRICT COURT REPORTERS. U S COURTHOUSE 
FOLFY SQUARE. NEW YORK. N Y - /9I.ID>Q 












1 


MP 


14 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

I 

14 

15 

16 

17 I 


A 


135 


THE COURT: He is charged with being a co-conspira¬ 
tor, isn't he? 

MR. EHRLICH: He is charged as a co-conspirator, 
however, the evidence from the discovery insnection I made 
appears to indicate that the evidence that is going to be 
submitted with respect to the creation of Select stock and 
the manipulation of the stock is not going to have any bear¬ 
ing or any connection, is not going to mention the name of 
Ernest R. Mullenax. 

As your Honor knows, as the Court knows, it is 
expected to be a lengthy trial. Now, my assertion again is: 
for a jury to sit there and hear a wealth of evidence against 
co-defendants with respect to the manipulation of this 
company's stock is going to put a great burden on the jury 
to really sift this mass of evidence and afford Mr. 

Mullenax a fair trial. 

Coupled with this, I understand one defendant is 


19 

20 || 

ii 

21 

22 | 
23 

25 


appearing pro se, and the Supreme Court has granted the 
defendant a right to represent himself, but I don't think 
that that right implicitly states that self-representation car 
possibly prejudice co-defendants in the case, and that, 
coupled with the fact that there is going to be an array of 
evidence with respect to the creation of the company, the 
manipulation of the stock of the company, is going to result 
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in the jury being hard pressed to really make a fair and im¬ 
partial determination with respect to Mr. Mullenax, and I 
think there will be a spill-over of the testimony, and for 
those reasons I have just asserted, plus the reasons that 
I have included in my notion for a severance, I request that 
the motion for a severance be granted. 

A separate trial I don't believe v/ould last more 
than three to four days. The Government has a specific 
narrowed group of witnesses that it expects to offer against 
Mr. Mullenax, and I think the interests of justice would best 
be met by the granting of severance. 

I understand one of the other co-defendants has 
already been granted a severance, and possibly their trials 
could be combined, and I really believe it would be in the 
interests of justice to grant Mr. Mullenax's motion for a 
severance. 

THU COURT: Mr. MacDonald? 

MR. MacDONALD: Your Honor, we reiterate and we 
affirm our original papers with respect to the proof concern¬ 
ing the defendant Mullenax. The Government's proof is 
qualitatively and quantitatively different in the case of 
the defendant Brookshire and the defendant Mullenax with re¬ 
spect to their participation in the conspiracy. We oppose 
the granting of a severance, and we disagree with counsel's 
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characterization of the discovery materials which he has 
examined. 

THE COURT: What about the subject of relevancy of 
the documentation called for? 

MR. MacDONALD: On the subpoenas duces tecum, your 
Honor, we will acquiesce in the assertion of privilege in 
respect of personal documents. We would solicit the aid of 
the Court in examining the selected documents which are 
characterized as being in a personal capacity only, and we 
would consider the subpoenas modified accordingly with respect 
to the documents to be produced in the courtroom. 

THE COURT: All right. The motion for a severance 

I 

is denied. I will examine the papers and consider them in 
connection with the motion for quashing the subpoenas. 

MR. EHRLICH: Your Honor, I am not quite certain I 
heard Mr. MacDonald correctly. Should I only submit the 
papers with respect to Select stock? Because I believe that 
he consented to a modification of the subpoena to exclude the 
other documentation. Or did I mis-hear? 

THE COURT: I thought that what Mr. MacDonald 
was saying was that he agreed with the procedure of having 
me examine all these documents that you've got there, in 
camera. Did you say anything different? 

MR. MacDONALD: No, sir. I solicit your aid and 
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2 

thank you for it. 

3 

THE COURT: He agrees with you to put the burden on 

4 

me. 

5 

MR. EHRLICH: I am sorry it has to be done, your 

6 

Honor. 

1 7 

THE COURT: All right. Submit the papers. 

8 

> 

MR. EHRLICH: Your Honor, if I may, I have one ad¬ 

9 

ditional thing I would like to bring up right now. 

10 

During the course of my discovery, the prosecution 

11 

has served bank documentation. Their internal memorandum 

12 

concerning the loans purportedly obtained by Mr. Mullenax are 

13 

included. The first time I asked Mr. MacDonald for that 

14 

documentation I believe he said it was covered by the Bank 

15 

Secrecy Act. 

16 

MR. MacDONALD: I think I can save time. Counsel 

17 

has not had an opportunity to examine the recent trial 

18 

exhibits, and I think most of his request is covered within 

19 

the materials which are now available. > 

20 

THE COURT: While you were out sick, they were 

21 

getting documents together for you. 

22 

MR. EHRLICH: Right. They are goin go keep me 

23 | 

busy. 


THE COURT: Pass the papers up here. 

25 

I 

MR. EHRLICH: Yes, your Honor. 

I 

1 

I 

i 
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(Discussion followed relatinq to another defendant.) 
MR. EHRLICH: Your Honor, I an sorry to take up any 
more of the Court's time, but I'm not clear as to the pro¬ 


cedure 


morning? 


Do, your Honor, wish me to appear in court tomorrow 


THE COURT: No. I will look at these. I was qoing to 
say I would look at them before lunch if I could. There 
aren't coo many, and you can come upstairs and pick up what 
I decide to agree with you on and point out what I decide to 

disagre with you on 

If you want to come back tomorrow, that's all right 

with me. You can come back later in the week. 

MR. EHRLICH* No. I don't want to waste any more 

time. The only reason I suggested tomorrow is that my 
physician suggests I would be better off in bed today. 

THE COURT: Why don't you cone back later in the 


week? 


MR. EHRLICH: No. I will come back tomorrow morn- 


THE COURT: The only objection I have to tomorrow 
morning is that there will be a criminal case on trial, and 

you may get hung up waiting around. 

MR. EHRLICH: Then I think it's best that I wait 
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and come up to your Honor's chambers at two o'clock. 

TIIE COURT: That's when the trial starts. 

MR. EHRLICH: Can your Honor suggest any time 




when I can visit your chambers? 

THE COURT: Let's see. This is Tuesday. Why don't 
you come in Thursday afternoon or Friday afternoon? 

MR. EHRLICH: All right. I will call your secre¬ 
tary and make an appointment. 

THE COURT: At the end of the day, around four or 
four-thirty, sor.ething like that, you can come up. 

MR. EHRLICH: Thank you very much, your Honor. 


X 

\ 
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HARRY ROSENBERG (1919-19731 
GEORGE ROCKMAN 
MARC A ROSENBERG 
MICHAEL M PERLMAN 
HOWARO A SCHUMINSKY 
JOSEPH B EHRLICH 
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516 - 248-4300 


September 24, 1975 


Honorable Milton Pollack 
United States District Judge 
United States Court House 
Foley Square 
New York, New York 


HAND DELIVERY 


Re: United States v. Mullenax 

75 Cr 140 (MP) _ 


Dear Judge Pollack: 

We were advised on September 16, 1975 that the prosecution 
had marked Exhibits 1 to 324 inclusive for identification and that 
photocopies of the same were available to us. On September 19, 

1975 the aforesaid exhibits were picked up by us at the United 
States Attorney's offices and since that time we have arduously 
and diligently been reading through the wealth of documentation, 
most which never before has been seen by counsel for the defendant 

Mullenax. 

As attorneys for the defendant Mullenax, we must in his 
behalf file objection in that at least 50% of the marked exhibits 
never were produced to us for inspection. More importantly of the 
exhibits marked for identification which may be attempted to be 
emoloyed by the Government in Mullenax's prosecution (92, 102 
10*9-119, 120-131, 268-297, 298-310) on information and belief the 
following exhibits marked for identification have never been 
before September 19, 1975 seen by Mullenax’s counsel: part ot 
108, 117, 130, 131, 268-281A, 283-293, 295, 296, 304, 306, 308, 

308A, 310. 

The time for counsel to examine and analyze the documen¬ 
tary material is clearly inadequate. Discovery of material matters 
should i^)t be left for the twilight of trial. Unfortunately, the 
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prosecution on information and belief received the bulk of the 
material in purported connection with the defendant Mullenax 
over the last several weeks. In fact, on September 22, 1975 we 
were advised that three new matters to be marked exhibits for 
identification, purportedly in connection with the prosecution 
against Mullenax, were just that day received by the prosecution. 
Counsel cannot be expected to prepare a proper defense, or to 
afford Mullenax effective assistance of counsel, under such 
conditions and circumstances. 

Consequently, his counsel reluctantly must ask the 
Court to grant an adjournment in the trial date until at least 
October 6, 1975. Should the Court find that Mullenax stands 
alone in seeking an adjournment in the trial date, in view of 
the above coupled with defendant Mullenax's outstanding motions 
for Kastigar hearings among other relief, we would respectfully 
again renew Mullenax's motion for severance from his co-defendants. 

A copy of this letter is being hand delivered simul¬ 
taneously herewith to the United States Attorney for the Southern 
District of New York to the attention of Mr. MacDonald and Mr. 
Sussman. 

Respectfully yours, 

ROSENBERG, ROSENBERG & ROCKMAN 


JBE:lr 


By_ 

JOSEPH B. EHRLICH 
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HARRY ROSENBERG (1915-1973) 
GEORGE ROCKMAN 
MARC A ROSENBERG 
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JOSEPH B EHRLICH 

September 25, 1975 


Hon. Milton Pollack 

United States District Judge 

United States Court House 

Foley Square 

New York, New York 

HAND DELIVERY 


Re: United States v. Mullenax 

75 Cr 140 (MP)__ 


Dear Judge Pollack: 

With reference to the letter he d delivered to your 
Honor on September 24, 1975, please be ac ised tha<t Government 
Exhibit 92 marked for identification was inadvertently omitted 
from the second paragraph of our letter as an exhibit never 
having been seen by us before September 19, 1975. 

Respectfully yours, 

ROSENBERG, ROSENBERG & ROCKMAN 


J E: lr 


By___ 

JOSEPH B. EHRLICH 


cc: W. Cullen MacDonald, Ejq. 
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r ITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA 


x 


-against- 

JOE TRUMAN BOYD, et al., 

Defendants. 


NOTICE OF MOTION 
75 Cr 140 (MP) 


SIR: 

PLEASE TAKE NOTICE that upon the indictment, the af¬ 
fidavit of JOSEPH B. EHRLICH, sworn to the 18th day of September, 
1975, and upon all other papers and proceedings heretofore had 
herein, a motion will be made before Hon. MILTON P_LLACK, United 
States District Judge, at the United States Court House, located 
at Foley Square, City and State of New York, at a time and place 
to be fixed by the Court for an order: 

A 

Pursuant to Rule 6(e) of the Federal Rules of Criminal 
Procedure granting the defendant ERNEST R. MULLENAX inspection 
of the grand jury minutes with respect to the instant indictment, 
j on the ground that the defendant MULLENAX possesses a particu- 

jl 

i larized need to inspect the said grand jury minutes to establish ! 

\ I 1 I 

I; that the instant prosecution against him may have been impermis- 

11 

|i ' 

sibly based on the testimony the defendant gave as a bankrupt, 

i during proceedings in which he was vested with use and derivative 

r '! 

ij use immunity, under the provisions of Section 7a (10) of the Bank- 

l ; 

ruptcy Act (Title 11 United States Code, Section 25(a)(10)); 

, i 

j! 

mcu 

H 

. Roiknkro 

I 
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B 

Pursuant to the authority of Kastigar v. States , 

406 U.S. 441 (1972) for a hearing in which the prose*- ition must 
affirmatively establish that it did not use the testimony oi. de¬ 
fendant MULLENAX given during the course of bankruptcy proceed¬ 
ings or the fruits thereof, in any ~espect, and that the evidence 

! 

it did use before the grand jury which found the instant indict¬ 
ment was derived from legitimate sources wholly independent of 
the compelled testimony of the defendant MULLENAX; 

i c 

Pursuant to Rule 12(b) of the Federal Rules of Criminal 

I 

Procedure dismissing the instant indictment against the defendant 
| ERNEST R. MULLENAX, on the ground that the indictment was founded 
' by the grand jury on evidence which was before the grand jury and 
used by the prosecution and grand jury, in contravention of the 
defendant MULLENAX's constitutional rights; 

D 

and for such other and further relief as to this Court 


may seem just and proper. 


Yours, etc., 


ROSENBERG, ROSENBERG & ROCKMAN 
Attorney for Defendant 
ERNEST R. MULLENAX 
Office and P. 0. Address: 

200 Garde:. City Plaza 
Garden Cit”, New York 11530 
(516) & .8-4300 

i TO: HON. PAUL J. CURRAN, 

United States Attorney 
Southern District of New York 
One St. Andrew's Plaza 
New York, N. Y. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

- — - — - — - — - -- X 

UNITED STATES OF AMERICA, 

-against- AFFIDAVIT 

JOE TRUMAN BOYD, et al.. 

Defendants. 

. — — — — — — — — — — — — — — — — — — — — x 

■ STATE OF NEW YORK ) 

) SS.: 

| COUNTY OF NASSAU ) 

JOSEPH B. EHRLICH, being duly sworn, deposes and 

| says: 

I am associated with the law firm of ROSENBERG, 

ROSENBERG (• ROCKMAN, attorneys for the defendant, ERNEST R. 
MULLENAX, and make this affidavit in support of the relief 
requested in his notice of motion. 

On or about December 1, 1970 the Hon. Robert B. 

Morton, Referee in Bankruptcy for the United States District 
Court for the District of Kansas, adjudged the defendant 
MULLENAX a bankrupt on a petition filed by him on November 27, 

1970. The first meeting of his creditors was scheduled for 
i| January 5, 1971. On or about that date the defendant MULLENAX 

ii 

!' was examined as the bankrupt by his creditors. Mr. MULLENA V ' S 

|! 

' testimony unequivocally was vested with both use and derivative 
use immunity pursuant to Title 11 United States Code Section 
i 25(a)(10). 

During the course of the last week, I received and 
read a part of Mr. MULLENAX'S testimony given during the course 
I' of his examination by creditors at the first meeting of creditors' 
in the bankruptcy proceeding. A copy of the transcript is to be 

law ofncil 
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1 

nanc. delivered to the Court by your affiant for in camera m* 

’! spertion at a time simultaneous with the filing of this motion. 

I An examination of the transcript reveals numerous instances in 
which the defendant testified as to matters which are th i sub¬ 
ject of the instant indictment against the defendant MULLENAX. 

It is noted that the Home State Bank, McPherson; State National 
Bank of Alabama, Decatur; and the Town t Country Business Trust 
all were present and took part in the aforesaid bankruptcy 
I proceedings. During the course of discovery proceedings at the 
offices of the United States Attorney for the Southern District 
of New York, it was made apparent to me that the thrust of the 
prosecution's assertion is that Mr. MULLENAX obtained a 
■ $60,000.00 loan from the State National Bank of Alabama and a 
$25,000.00 loan from the Town l Country Business Trust, allegedly 
with the use of Select stock as collateral, purportedly knowing 
the stock to be worthless or less than represented in value. 

|j with respect to the Home State Bank, the prosecution's assertion 
•| is that Mr. MULLENAX pledged Select stock as additional 
I collateral with reference to an outstanding loan. 

It is significantly brought to the Court's attention 
that bank officials from both the Home State Bank of McPherson, 
Kansas, and the State National Bank of Alabama at Decatur, to 
| W it: Richard Nichols and W. C. Collins, are clearly expected to 
: be main government witnesses against the defendant MULLENAX 
j! These individuals among others who were aware of Mr. MULLENAX'S 
testimony in his bankruptcy proceedings, it is submitted, were 
main witnesses during the course of the Grand Jury proceedings 
resulting in the instant indictment against Mr. MULLENAX. A 
11 copy of Referee Morton's "Findings of Fact and Conclusions of Law 
on Objections of State National Bank of Alabama at Decatur and 

I 

Home State Bank of McPherson, Kansas, to the Discharge of Bank- 
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ji rupt, Ernest Richard Mullenax" is annexed hereto as Exhibit “A". 

; This document was received by your affiant on or about August 14, 

ij 1975 from the United States Attorney's offices for the Southern 

I 

1 District of New York. 

On or about August 22, 1975, I received a written 
j communication from the United States Attorney's offices with 

I regard to the defendant MULLENAX'S bankruptcy proceedings. The 

letter is attached as Exhibit "B". The letter signed by 

|j Howard A. Sussman, Esq., one of the Assistant United States 

* 

|| Attorneys involved in the instant prosecution states in pertinent 

II part: 

"Neither material contained in Referee Morton's 
findings and conclusions [Exhibit A hereto], nor that 
in the notes mentioned above (notes of Mr. Mullenax's 
testimony in the bankruptcy proceedings), is in any 
instance new to us arid we hereby represent that all 
the evidence to be used against Mr. Mullenax in the 
trial of this case comes from sources independent of 
those notes, findings and conclusions and is in no 
instance derived from them in any manner." 

ji 

Again, an examination of the transcript of the first 
| meeting of creditors reveals a multitude of instances in which 
| the defendant testified as to matters which are the subject of 
j the instant indictment against the defendant MULLENAX. The 
! examination of the defendant-bankrupt by Clifford L. Mulone 
!j for the State National Bank of Alabama is particularly worth 
reading. The examination begins at page fifteen of the trans¬ 
cript. The inference has clear’ • been raised that the Grand 
Jury's charges against Mr. MULLENAX may have been impermissibly 
based on testimony the defendant gave under the immunity pro¬ 
visions of Title 11 United States Code Section 25(a)(10) which 
provides in pertinent part: 

"...no testimony or any evidence which is 
directly or indirectly derived , rom such testimony 
shall be offered in evidence against him in any 
criminal proceeding..." 
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A Grand Jury proceeding is a criminal proceeding within 
the meaning of Title 11 United States Code Section 25(a)(10). Seej 
United States v. Dornau, 356 F.Supp. 1091 (SDNY, 1973); United 
States v. Lawson , 255 F.Supp. 261. On information and belief, 

Mr. Sussman was not the Assistant United States Attorney involved 
in the presentation of this case to the Grand Jury, and the letter 
(Exhibit "B") is clearly insufficient to release the prosecution 
from its burden of proof. See United States v. Dornau, su£ra. 
in this regard the United States Court of Appeals for the 
Fifth Circuit stated in United States v. Seiffert, 463 F2d 1089, 

1092 (1972); 

"The prosecutor, the F.B.I. agent who in¬ 
vestigated the case, and the F.D.I.C. attorney 
all testified that they did not make direct or 
indirect use of Seiffert’s (defendant-bankrupt) 
testimony. These conclusory statements are 
simply not enough to carry the burden. 

"...This burden of proof, which we reaffirm 
as appropriate, is not limited to a negation of 
taint; rather, it imposes or. the prosecution th 
affirmative duty to prove that the evidencesit 
proposes to use is derived from a legitimate 
source wholly independent of the compelled test 
imony.” (Kastigar v. United States, 406 U.S. 

441 (1972)).* 

Consequently, in the first instance as the Court 

stated in Dornau , supra at page 1100: 

"inspection of the Grand Jury minutes is 
appropriate here to test the government s heavy 
burden.’ Unless the defendant is aware of the 
evidence which the prosecutor has P* 656 "*®* 
the Grand Jury, he cannot effectively challeng 
the sufficiency of the claimed independent proof 
at any pre-trial hearing." 

Secondly, as the Court stated in Dorn au, su£ra. a 

' preliminary hearing is required, 

"...in which the government must affi y 

|! evidence it did use (before the Grand Jury) 

rived from a legitimate source wholly independent 
of the compelled testimony." 
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”[W)e are dealing here with a right of con¬ 
stitutional dimensions and not of competency or 
adequacy of testimony before a Grand Jury." 

Lastly, if it found that any of the evidence before the 

Grand Jury was tainted, the indictment must be dismissed by the 

Court against the defendant MULLENAX. 


Sworn to before me this 
18th day of September, 1975. 



BAPBARA t>. HALLETT 
NOTARY PUBLIC, Si te c! New York 

No 301291250 


Qualif y 1 in Nu^hcmi County 
Commiiiajon Expires March 30« 19 

I 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF KANSAS 


g;i ft | 


JUN 2 9 1973 


IN THE MATTER OP 


ERNEST RICHARD MULLENAX, 


DanKrupt 


ARTHUR G. JOHNSON. Clerk 
By Sharon K. May Deputy 
In Bankruptcy 

No. 19, 798-B(j3s. DISTRICT COURT) s 
DISTRICT OF KANSAS) 


I hereby certify that 
the foregoing is a true copy 
of the original on f>le In 
this court and cause. 

FINDINGS OF FACT AND CONCLUSIONS OF TAW ON ARTHUR G. JOHNSON, Clerk 

OBJECTIONS OF STATE NATIONAL BANK OF ALABAMA Rv'T'f' 

AT DECATUR AND HOME STATE BANK OF McPHERSON, ' “ 

KANSAS, TO THE DISCHARGE OF BANKRUPT, ERNEST ' 

RICHARD MULLENAX * _ Date*. 


7/s~/rx 


puty 


I* 


& 


APPEARANCES 


At the hearing on the specifications of objections to 
discharge of Ernest Richard Mullenax filed by the State National 
Bank of Alabama at Decatur and by the Home State Bank of McPherson, 
Kansas, all specifications having been consolidated for hearing 
and trial, the State National Bank of Alabama at Decatur (Decatur 
Bank) appeared by Clifford L. Malone, Esq., the Home State Bank 
of McPherson,•Kansas (Home State Bank) appeared by William Porter, 
Esq., the bankrupt, Ernest Richard Mullenax appeared by Robert T. 
Cornwell, Esq., and the trustee, David G. Arst, Esq., appeared 
pro so. 


STATEMENT OF THE CASE 

Both objectors invoke Section 14c.(2)--failure to keep 
adequate accounts and records of financial conditions and business 
transactions; Section 14c.(3)—obtainment of money or credits for 
business purposes by false financial statement; and Section 14c.(7)— 
failure to satisfactorily explain losses of assets and deficiency 
of assets to meet liabilities. The matter was tried on the merits 


s^£pz/uU>-<Jb 
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after which suggested findings of fact and conclusions of law were 
submitted by both objectors; and the court having now considered 
the matter under advisement makes and enters the following findings 
of fact and conclusions of law. 


• i FINDINGS OF FACT 

1. The bankrupt, Ernest Richard Mullenax (there are no 
objections to the discharge of co-bankrupt, Margaret Louise Mullenax) 
sought a loan from the Decatur Bank in connection^with taking over 
as president of an insurance company in Alabama. The bankrupt 
represented that he was going to use the loan proceeds to put into 
this corporation. - ^ In connection with securing this loan the^ . 
bankrupt gave to the creditor a written tinancial statement. 

2. On May 8, 1970, said creditor loaned to the bankrupt the 
sum of 560,000, taking a promissory note and an assignment of 
20,000 shares of stock in a company named Select Enterprises, Inc. 
The stock of Select Enterprises was registered in the names of 

Mr. Boyd and Mr. Joiner, but vas. coupled with stock powers executed 

by such parties with the signatures guaranteed by a bank. In 

connection with offering the Select Enterprises stock as collateral 

for the loan, the bankrupt submitted to the creditor a written 

financial statement on Select Enterprises. Inc., reflecting the 

- 

condition of the company as of March 5, 1970. Both of t ese 

financial statements were relied upon by the creditor in making the 

2 / 

loan to the bankrupt. 

8 

3. Shortly after making the original loan the creditor 
loaned the bankrupt an additional 55.000 with no additional security 
being taken, but such loan was made, again, upon reliance on the 

1/ Tr. 8/1/72. P. 28 
2/ Ibid. P. 31 

3/ Decatur Bank Exhibit C, dated 4/30/70 
4 / Exhibits G and H, Tr. 8/1/72, P. 40 
5/ Tr. 0/1/72. P. 33 
6/ Decatur Dank Exhibit D 

7/ Tr. 0/1/72. P. 32 * 
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§/ 

4. In the financial statement dated April 30, 1970, the 

bankrupt lists personal assets of a total value of $285,500. In 

addition, he lists $491,984 worth of stocks. By fee the largest 

portion of the stocks which the bankrupt listed consist of stock 

in three different companies, namely. Diversified Products 

Corporation, Golden Era investment Corporation, and Diversified 

Enterprises of America. Each of these three companies was 

organized and promoted by the bankrupt, and in each instance the 

bankrupt acquired such stock without paying anything for it 
9/ 

whatsoever. The trustee, who requested all of the bankrupt s 

books and records, was unable to find out anything about these 

10 / 

corporations. There was very little, if any, capital ever put 

into or acquired by any of these three companies, nor does it appear 

that any of such companies ever actually became operational so that 

they had any real or intrinsic value. All of such companies were 

dnfuni-t .«■ I Im linn of the filing of I ho bankruptcy, and the 

bankrupt did not bothor to list any such stocks ns assots in his 

schedules*. The values attributable to such stocks in the financial 

11 / 

statement, dated April 30, 1970, were grossly inflated and, in fact, 
were false, inasmuch as such stocks were completely worthless. 

5. In addition to the stocks listed as assets in said 
financial statement, the bankrupt listed $14,000 as due from business 
associates and friends, and $135,000 due from corporations for 
services. The bankrupt failed to produce any documentary evidence 
whatsoever substantiating any of this indebtedness In this 
connection none of such indebtedness was documented by promissory 
notes, written contracts, or books and records. In fact, while he 
claimed these assets in his financial statement dated April 30, 1970, 

8/ Ibid. P. 49, 50 

9/ Tr. 1/5/71 P.7& 9, Tr. 6/8/72, P. 56, 58, 61, 62 
lo/Tr. 0/1/72. P. 53 
11/Decatur Bank Exhibit C 
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1„ November of WO. -her. be filed bl. echedole. lb b.n.ruptC. 
b. li.t.d only three debt., one fro. an lbdi.id.,1 for S4.SS0. 
enotber fro. eo e.t.t. for ».S0O. end ,.other for eel., 

„o. . eo.p..y 1. the ... of 11.000. The cleimed ibd.bt.d.... 

TO „d to the banlt.pt ..t forth 1. the flba.olal .tate«.t of hprll 

30. 1970. is clearly false and misleading. 

S. connection with ..curing the lo.n of 100.000 and the 

oubsequent loan of H.000 fro. the O.catnr Bank, the banbr.pt 

eubmitted to it a financial et.t.m.nt of a company named Select 

sntcrpri.ee. fnc. a Bovad. Corporation, -bleb apparently — 

controlled by t-o individual, by the name, of Hr. Boyd and Hr. 

Joiner, fro. -bo. tb. banVr.pt ..cured tb. 10.000 .bare, of .uch 

.tocV to be ...d a. collateral. Select- financial 

reflected t-o ...... namely, land o, a value of !».«4.S.O and 

q c* *>61 257. of the number of shares 

minerals of a value of $23,561.29/. 

v. . i,.p„t reflected a booh value of approximately 
outstanding, the statement rellect-ea 

$21 per share. 

a proceeding -a. co-avnced in the onl.cd State. Dl.trict 
Court for the southern Di.trlct of H— rorv by the seeuntic. end 
..change com.l..lo» ag.in.t select Sntcrpri.e.. me. Hr. Boyd and 
Hr. joiner, and other., to en)oln the violation of the s.curitre. 
act for eelling tb. unrcgi.t.rcd .tocV of select sntcrpri.e.. fnc. 
in this proceeding the United States District Court made 
„f fact to the effect that a man by the name o, Boyd acquired .tocV 

ln . Nevada corporation, changed it- — *"< '*"> “ 

NC- yorv. -here, -ith tb. acr.icc. of other plrti.e. be proceeded 

to create a fa... marVct in the select sntcrpri.e. .tocV. In tbi. 


12/ Tr. 8/1/72, P. 55 




• A 1G7 

Enterprises balance sheet dated March 5, 1970, on both the mining 

12 / 

properties and the land, were false, inflated and misleading, 

8, Tho Decatur Bank attempted several times to dispose of 
this stock, without success. It appears that Soloct Entorprisos 

is defunct and was activated for the purpose of defrauding creditors, 

9. The bankrupt claimed to have no knowledge about the 
accuracy or inaccuracy of the Select Enterprises financial statement. 
This claim of the bankrupt is Inconsistent with his testimony as 
concerning the manner in which he acquired the stock. At the first 
meeting of creditors the bankrupt testified that he acquired his 
stock in Select Enterprises through indebtedness of the principals 

IV 

in that company, namely Mr. Boyd and Mr. Joiner. The bankrupt 

claimed this indebtedness arose by virtue of his having traveled 

12 / 

in the capacity of public relations representative. In attempting 

to explain, the bankrupt related contact with a man in New Orleans, 

whose name he could not remember, and with another unidentified 

individual in Houston, and a conversation with them which in some 

16 / 

undescribcd way referred to Mr. Boyd and Mr. Joiner. 

10.'- At the second meeting of creditors the bankrupt testified 

that he acquired a total of 60,000 shares of Select Enterprises 

stock as the result of trading a franchise for a charm school 

12 / 

belonging to Golden Era. While he claimed a contract with Select 

Enterprises, he was unable to produce it. However, he received 

60.000 shares, which he represented to be worth $12 a share, or a 

12/ v . 

total of $720,000 worth of Select stock. There was no showing 

that Select Enterprises ever did anything in connection with the 
charm school, nor what the bankrupt did, if anything, for Select 


13/ Decatur Bank Exhibit F 
U/ Tr. 1/9/71. P. 16 
19/ Ibid. P. 17 
16/ Ibid. P. 19,20 
17/ Tr. 6/8/72, P. 65,66 
18/ Ibid. P. 71 
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Enterprises. While the bankrupt testified about transferring the 

charm schools in the second meeting of creditors, he contradicted 

his testimony at the first meeting of creditors, in which he stated 

that the charm school arrangement between Golden Era Investment and 

19/ 

. . Select Enterprises was never consummated and any assets of Gold a 

»•' • 20 / 

Era still belong to it, although the company is defunct. 

11. It appears that Select Enterprises, Inc., is and has 

been a shell corporation in whose stock Mr. Boyd and Mr. Joiner 

created a false market for the purpose of supporting its sale or 

use as collateral for loans. The bankrupt has failed to sa^isfac- 

torily explain how he acquired the stock in this company, which 

stock he had stated was worth $720,000. That bankrupt was involved 

with Mr. Joiner may be inferred from his testimony about the 

proceeds from a $25,000 loan he received from Mr. Paul Mann of the 

Town and Country Business Trust in Wichita. This loan was secured 

by pledging 40,000 shares of Pig and Whistle and 2,000 shares of 

21 / 

Select Enterprises. The Pig and Whistle shares were likewise 

secured from Mr. Joiner, the consideration being the same as that 

22 / 

for Select Enterprises^ Of the $25,000 loan, Mr. Joiner received 

23/ 

$4,000, according to the testimony of the bankrupt. While this 
supposedly was a loan, it was not listed as an asset in his bank¬ 
ruptcy schedules. 

12. The falsity of the financial statement dated April 30, 

1970, io further demonstrated by a financial statement of the 

24/ 

bankrupt dated May 1, 1970, one day later. While on the April 
30 statement he shows a net worth of $557,000, 3ne day later his 
statement shows a net worth of $1,306,000. On April 30 he lists 


10/ Tr. 1/5/71 P. 48 

20/ Ibid. P. 45 

21/ Ibid. P. 56 

22/ ibid. p. 57 

23/ ibid. p. 55 

24/ Decatur Bank Exhibit E 
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cash cn hand in the sum of $1,500. whereas on May 1 he lists cash 
on hand of $15,000. On April 30. 1970, he lists due from business 
associates and friends $14,000. whereas on May 1 he lists due from 
business associates and friends $24,000. In the statement dated 
May 1, 1970, he includes ownership of stock in Joint Talent Group, 
Inc., in the sum of $50,000, and stock in Continental General 
Corporation in the sum of $285,000. Joint Talent and Continental 
General Corporation were local companies in Decatur and the Decatur 
banks well knew that those companies were virtually insolvent. 

' Bankrupt omitted those stock, from hi. financial statement given to 

the Decatur bank. On the other hand, he included them in hi. 

financial statement dated May 1. 1970. which he gave to Town and 

country Business Trust in Wichita to secure a loan in the sum of 
25/ 

• $25,000. ^ 

13. The only books and records the bankrupt has p.oduced 

• s 

for the trustee concerning his holding, and business operations 
have been a few cancelled check, from some of his personal bank 
accounts. He ha. failed to keep or preserve book, of account or 
record, from which can be ascertained hi. financial condition and 
business transaction, a- they involved the several corporation. 

mentioned. 

14. The bankrupt has been wholly unable to explain loss 
of assets between April 30. 1970 and the time of the filing of 
hi. voluntary petition on November 27. 1970. The stock ownership, 
and value, attributable thereto set forth in fhe bankrupt*. 
financial statements are grossly disparate with those set out in 

his bankruptcy schedules. 


25/ Tr. 1/5/71. P. 58 
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/ l5 - On or about May 8. i 96fl . 

PerSOnal fin — —^d aeuje/rr “ ^ 

- 0 ” s r ■** f ~*•—,. li."""“ 

16- He did obtain - 27/ 

>" - loan of 5H.000 which „ a . ,„ r k . 
purposes, having to do „ Uh 10/ 

011 and 5aa vonture~ 

17 * The major asset 

80.000 shares of Diversif . °° th8 financial statement was 

■ -a* , r0d “°“ — « 55 .„o 

- Punporteoly ennstitutto _ >=I of ?2 

• In fact- thor#» k^j 

29 / nCVer been *“V . arket at all f 

stock. At one time tf)e bankrupt fc 

th ° St ^ promotional effort.^ ‘ . ^ 

that ho had traded h "° ^ tlme ^ testified 

“ * batt ^ franeht.. for ie ^ 

*“““■* ““ -« « ~ P.1, anything fot th . „ t ' 

"" CM ~ “1 PM newer „ y h/** 

any money out of it. 

J 9 . There were eiahi 

r;r*r"*»^n 

=?■ 

Producte com. t, °™ * h “" « “-IIW 

wperetion at 5540.000 

«• U appeere that •„ ^ ‘ 

Illinois" appearing on the , , 

.I_ „ * '"“"'‘.I etatement a„ d v , lu „ d „ 

.000 not owned w [ho b „ nkrupt _iV 

“• "* Vln9 ln "‘"I me iesue. r,i,« d v. „ 

Bank of McPh h 4 by U ° me State 

f MCPher »on, the similar issues o • 

Id of n,ah„ presented by state national 

Alabama, and the fi n , 

__' statement dated May 1. i 970 

% Tr.‘‘'i/D,5',' ,C “ St n 4 e~Dank~iExhibit 1 
25 / Ibid. 04 , 89 

w Xu 1 .?: 1 ,- ’■•• *» 

& ZSVL p - ° 7 - - 

22 / ibid. 

22 / ibid. 
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(showing the bankrupt's net worth to be $1,306,366), the Court 
finds that the bankrupt was engaged in a scheme or pattern to 
borrow sums of money from lenders by exhibiting materially false 
financial statements. 


22. The Court further finds that the bankrupt has failed 
to explain satisfactorily the losses of his assets, or his present 
deficiency of assets to meet his liabilities. 

23. During the course of the first meeting of creditors, 

the bankrupt was ordered to turn over all of his books and records 

22 / 

to his attorney, for transmittal to the trustee. The bankrupt 

testified on June 8, 1972, that he had turned over all of his 

38/ 

books and records to the trustee. 


24. On August 1, 1972, the trustee testified as to what 

39/ 

had been turned over to him. These were some cancelled checks on 

various accounts, some memoranda written by the bankrupt to himself 

and to other people, some letters and a deed. There was no record 

of the bankrupt's associations with or holdings in the various 

corporations whoso names appear on tho various financial statements 

which are-in evidence; there were no ledgers, records of account 

40/ 

receivable or notes receivable or other records. 

25. The bankrupt testified that during the one and one-half 

year period up to the spring of 1970, he had earned $100,000 in 

commissions as salesman for Automotive Performance, Inc., but had 

turned all of such earnings over to another company and had kept no 

41/ 

records whatever pertaining to this $100,000. g 


36/ Decatur Dank's Exhibit Ej Homo State Bank's Exhibit 5 

37/ Tf. 1/5/71, P. 63 

38/ Tr. 6/8/72, P. 28 

39/ Tr. 0/1/72, P. 51 

40/ Ibid. 

41/ Tr. 6/8/72, P. 41 
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CONCLUSIONS OF LAW 


A. The court finds that the bankrupt has failed to keep 
or preserve books of account from which his financial condition 
and business transactions might be ascertained, for which reason 
his discharge in bankruptcy should be denied pursuant to Section 
14c. (2) of the Bankruptcy Act. 

B. The Court further finds that the bankrupt, while engaged 
in business as an executive of a corporation, obtained for such 
business money on credit by making or publishing a materially false 
statement in writing respecting his financial condition, for which 
reason his discharge should be denied pursuant to Section 14c.(3) 

of the Bankruptcy Act. 

C. The Court further finds that the bankrupt has wholly 
failed to explain satisfactorily losses of assets to meet his 
liabilities, for which reason his discharge should be denied pursuant 
to Section 14c.(7) of the Bankruptcy Act. 


Dated and entered at Wichita, Kansas this 


day of 


June, 1973. 


(SIGNED) ROBERT B. MORTON 


Referee 


* 
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ADDUal UTLT TO 
• csriraD ivra»*Tix-«JiiT" 
A3TD —M l TO 
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HSS:ma 


UNITED STATES ATTORNEY 
Southern District of New Tors 

UNITED STATES COURTHOUSE 
FOLET SQUARE 
NEW TORE. N. T. 10007 
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August 19, 1975 


Joseph Ehrlich, Esq. 

Rosenberg, Rosenberg &Rockman 
200 Garden City Plaza 
Garden City, NY 11530 

Re: United States v. Ernest R. Malleflax 
75 Cr. 140 (MP) 


Dear Mr. Ehrlich: 

This will confirm information given to you last 
Thursday, August 14. 

We have examined certain documents relating to 
Mr. Mulleflax's bankruptcy. These include notes of Mr. 
Mullefcax's testimony and Referee Morton's findings and 
conclusions dated and filed June 29, 1973, in the United 
States District Court for the District of Kansas, but not 
the transcript of Mr. Mullejax's testimony referred to 
therein or any other testimony he may have given in his 
bankruptcy. 

Neither material contained in Referee Morton's 
findings and conclusions, nor that in the notes mentioned 
above, is in any instance new to us, and we hereby represent 
that all the evidence to be used against Mr. Mulle^ax in 
the trial of this case comes from sources independent of those 
notes, findings and conclusions and is in no instance derived 
from them in any manner. If you wish to make a more formal 
record concerning this matter, we would suggest that you do 


y^C/uJyc^ & 
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Joseph Ehrlich, Esq. 

so by motion in advance of the date set for trial of 
this matter. 

Very truly yours, 

PAUL J. CURRAN 
United States Attorney 

By: 

HOWARD S. SUSSMAN 

Assistant United States Attorney 

(212) 791-1921 
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I 

( 

j 

' UNITED STAGES DISTRICT COURT 

I 

I SOUTHERN DISTRICT OF NEW YORK 

I: 


UNITED STATES OF AMERICA, 

jl 

» 

-against- 

[• 

i, 

JOE TRUMAN BOYD, et al., 


NOTICE OF MOTION 
75 Cr 140 (MP) 


J 


«• 


Defendants. 


x 


,SIR: 

I 

I I 

PLEASE TAKE NOTICE that upon the indictment, the 
affidavit of JOSEPH B. EHRLICH, sworn to the 24th day of Sep- 
i : tember, 1975, and upon all other papers and proceedings hereto¬ 
fore had herein, a motion will be made before Hon. Milton 

l 

Pollack, United States District Judge, at the United States 
I! Court House, Foley Square, New York, New York, at a time and 
place to be fixed by the Court for an order pursuant to the 
authority of Kastigar v. United States , 92 S.Ct. 1653 (1972) 

!* 

' for a hearing in which the prosecution must prove that all of 
the testimony and evidence it proposes to use at trial against 
the defendant ERNEST R. MULLENAX was derived from legitimate 
independent sources and that the testimony of the defendant 
ERNEST R. MULLENAX given as a bankrupt, which testimony was 
vested with the immunity provided by Title 11 United States Code 
Section 25(a)(10), will not be used in any respect, directly or 
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indirectly, in the instant and above referenced prosecution 

i against him, and for such other and further relief 13 to this 

. 

I: Court may seem just and proper. 


Yours, etc. 

ROSENBERG, ROSENBERG & ROCKMAN 
Attorneys for Defendant, 

ERNEST R. MULLENAX 
Office and Post Office Address 
200 Garden City Plaza 
Garden City, New York 11530 
(516)248-4300 


HON. PAUL J. CURRAN 
United States Attorney 
Southern District of New York 
One St. Andrew's Plaza 
New York, New York 


IRosenbcrg 


KMAN 




UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


A It 7 


( 


-against- 


! JOE TRUMAN BOYD, et al.. 


Defendants 


STATE OF NEW YORK ) 


COUNTY OF NASSAU j 


) SS. 


AFFIDAVIT 


^ JOSEPH B. EHRLICH # being duly sworn, deposes and 

; says: 

t 

This motion is made to supplement the relief requested 
I defendant MULLENAX'S Notice of Motion filed with the Court 
: on or about September 19, 1975. The latter Notice of Motion 
, see ^ s inspection of the Grand Jury minutes, a hearing pursuant to 
Kasti^ar v. United States , 92 S.Ct. 1653 (1952) in which the 

!; 

,, prosecution must prove that the testimony and evidence before 
the Grand Jury finding the instant indictment was not tainted 
in contravention of the defendant's constitutional rights with 
respect to the immunity he was vested with under Title 11 United 
States Code Section 25(a)(10), and for dismissal of the indictment 
if the prosecution fails to meet its burden of proof at the 

TICES 

rosenbihg hearing and/or the testimony or evidence is found tainted. 




/ 


£ 
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This affidavit is made in support of the defendant 
MULLENAX'S application that,if necessary, the prosecution, also 
has the affirmative duty to prove that the evidence it proposes 
to use at trial is derived from legitimate sources wholly in¬ 
dependent of the compelled testimony given by the defendant at 
his bankruptcy proceedings. See Kastigar , supra at page 1665; 
United States v. Seiffert , 463 F.2d 1089 (3972) as discussed in 
affidavit in support of Notice of Motion filed on or about 
September 19, 1975. The High Court stated that a defendant, 

"...need only show that he testified under 
a grant of immunity in order to shift to the 
Government the heavy burden of proving that all 
of the evidence it proposes to use was derived 
from legitimate independent sources (footnote 
omitted; underscoring added; 92 S.Ct. at 1665)." 

The High Court made it crystal clear that a hearing 

must be afforded where the prosecution must meet its burden of 

proof. Anything less would be in contravention of defendant's 

Fifth Amendment rights. 


Sworn to before me this 


B. EHRLICH 


IRoscnbi RC 


24th day of September, 1975. 


tary Public 


.. . m^nab. m. perlman 

rr& aais-'* 

in Nassau County 7 

VWWniMion Exnir** M»rr h lA 19 /^ / 


* , r.- 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------- - -x 

UNITED STATES OF AMERICA. i 

- v - AFFIDAVIT 

JOE TRUMAN BOYD, et al., t 75 Cr. 140 (MP) 

Defendant*. 

----------------- -x 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK *S.: 

SOUTHERN DISTRICT OF NEW YORK ) 


W. CULLEN MacDONALD, being duly sworn, depose* and 


say a: 

1. I sin an Aaalatant United Statea Attorney In 
the office of Paul J. Curran, United Statea Attorney for 
the Southern Dlatrlct of New York and aa such an in charge 
of the prosecution of this case. I make thla affidavit in 
reaponae to the motion of defendant Emeat R. Mullenax 
("Mullenax"), served on us September 19, 1975. I am the 
Aaalatant United States Attorney who presented thla case 
to the Grand Jury. 

2. Mullenax's motion aeeka discovery of the 
grand jury minutes In thla case, the holding of a hearing 
under Kaatlgar v. United Statea . 406 17.S. 441 (1972), and 
the dlemlasal of the indictment on the asserted ground 
that the prosecution la tainted by testimony Mullenax gave 
In January 1971 In hla bankruptcy. The motion la factually 
unsound and should he denied without a hearing. 

3. The motion focuses on Mullenax'a activity 
with respect to three banka, and their officers who may be 
witnesses at trial: Stata National Bank of Alabama and 




' \' 


1 
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n * 8 *° w . R . Collin*; Home State Bank. MacPheraon. Kanaaa. and 

R. D. Nichole; Town and Country Bualnea* Truat, Hlehlta. 
Kanaaa, and Paul Mann. Our awarenaas of thaee banka and 
officer* and their Involvement with Mullenax la In no way 
derived from Mullenax'a bankruptcy teatlmony, of which we 
are poaeeeaed but which we have never read. 

4. The Identity of Colilne' and Nichole* banka 
waa eatabllahed durlnR the SEC lnveatlgatlon of Select 
Ion* prior to Mullenax** January 1971 bankruptcy teatlmony. 
Thla la eonclualvely ehown by the banka' having been named 
In Exhibit 5 to an affidavit of Meyer Goldman of the SEC, 
*wom to Auguat 21. 1970 and filed September 11. 1970. In 
connection with the SEC Injunction action agalnat Select 
In thla Court. 70 Civ. 3795. Kxcerpte from that affidavit 

are annexed hereto aa Fxhlbit 1. 

5. The Identity of Mann and hi* Truat appear* 

to have come to the attention of the SF.C either through a 

letter In 1972 from Franklin D. Calnea, an attorney for 

the Truat. a copy of which la annexed hereto aa Exhibit 2. 

or aa a reault of a converaatlon between Leo Bokal of the 
* *i 

bEC and Nlchola In November 1974. 

6. Contrary to Mullenax’* theorlring, neither 

Colllna, Nlchola nor Mann waa a witneaa In the Grand Jury 
•o that there la no baala for ordering examination of the 
minute* of that body. 

WHEREFORE, I reapectfully requeat that Mullenax a 
motion be In all reapecta denied. 



\ 
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SECURITIES AND EXCHANGE COMMISSION 

Plaintiff, 


against- 


SEEECT ENTERPRISES, INC. 

JOE T. HOYD 

JIM JOINER 

M. S. KNISELY 

B.D. (.(JODLOE 

EMERSON TITLOW 

ALAN . I. SEGAL 

KAREN CO. 

JOSEPH AZZARONE 
ECONOMIC PLANNING COUP. 
MICHAEL KAKFUNKEL 
Howard hhooksiiike 
ACE ASSOCIATES, INC. 

WI EL I AM II. DAVIDSON 
CI.KN DIAL 

HOYT W. L. HRINLEE 
VIRGIL L. DARKER 
WILLIAM C. CHAPEL 
CROWN TRADING CO. 

JOHN WELLS 

WILLIAM WAYNE liARNLTT 


» 

• • 


AFFIDAVIT IN SUPPORT 
OF MOTION FOR PRELIMINARY 
I !.J UNCTION 


Defendants 


STATE OF NEW YORK ) 

) S S • • 

COUNTY OF NEW YORK ) 

| 

MEYER GOLDMAN, Doing duly sworn, deposes and says: 

I. I am employed by the Securities and Exchange 
Commission ("Coirnnission 11 ) as a securities investigator in 
the New York Regional Office, New York, New York. I submit 
this affidavit in support of the Commission's motion for a 
preliminary injunction against defendants Select Enterprises, 

Inc. ("Select"), Joe T. Uoyd, ("Hoyd"), Jim Joiner ("Joiner"), 

M. S. Knisely ("Knisoly"), E. D. Goodloe ("Coodloe"), Alan I. 

Segal ("Segal"), Karen Co. ("Karon"), Joseph Azzarone 

(“A/zarono"), Economic Planning Corp. ("Economic"). Michael I 

K.irf unke l ( "K.ir f unk< • 1") and Emerson Tit low ("Titlow"), to enjoin 
them from further violations of Sections 5(a), 5(c) and 17(a) 

| 

\ 

"Vi? l f 





^ ai>-»-ribution of unregistered 

43 . in promoting the distribution 

, f , 1SG all d misleading information 
stock defendants dominated false and ed 

• select to the investing public and further faciliate 
concerning Select to e Select 

t bis by artificially creating and maintaining a market 

at prices unrelated to the genuine market value or intrinsic 

worth of the stock. o£f . cut3 ^ directors and 

44 Defendants# ^clcct# 

■,,. s Still retain control of the corporate . 
jioyd and his associates still r . 

. irc idjued and are also belie 
mechanism whereby new snare, are 

to „ uu . ' *—* 

outstanding. 

. „ a 1970 10,000 shares wore 

45 . As recently as hay »< 

, , , for a loan Trom tno State national hank 

pledged as collateral for a 

.. rnoat MuUenax for $ 00 , 000 . The stock 
in necater, Manama to trnc.it 

. . , „ .... i n the name of Joe T. boyd. 

pled -d originally was in o- 

16 . In all of the above activities with respect . 

, .. .1,.- of tho Stock of defendant Select 
the distribution and .ale - 

et o£ tho dissemination and conununication of false 
and in respect d<jfondant f)ele ct, the 

and misleading information conee instrument- 

defendants made use of the mail, and of the means 
alitios of transportation and communication in interstate 
commerce. In addition, the United States mails were use 
Lo transpor Select itock and to transport confirmation HU 

and cl locks after ,a ^ Q . 

47 . ,:o previous application for the relief sougat 

KM l«. •»** *» *“* “ **» °“~ l 


ILYBR UflLDI 


Sworn to before mo tans 
O- Uf day of . 

1970. 


notary I’um.ic 

O' ■ .Mi cnlinntl 
NbTAnV I'URMC. Slrt . .1 [’■■■* Y >ik 
No M IV.IIIO 

Qualihod in V.o icl.o-lfl CourilT 
Coirun .or tnpun, Muich W. 107 • 







EXHIBIT 5 


(A) Denotes Select shares Boyd received when he 

purchased poldf^eId. • « >. 


(B) 

Denotes 

original 

issue Select stock. 

Issuer 

No. of 
Shares 


Issued or 

Offered to 

Boyd 

100,000 

(M 

Alan T. Segal 

Select 

30,000 

(B) 

Economic Management 
Services (''EMS") 

Eoyd 

10,000 

(A) 

William C. Chapel 

Boyd 

10,000 

(A) 

Jim Joiner 

Select 

66,667 

(B) 

Kd Goudloe 

Brookshire 

10,000 

(A) 

Fort Worth National 
Bank 

Select 

66,667 

(B) 

B . H . Grube 

Select 

47,000 

(B) 

R. C. Maxson 


A iVj 


I 

i 

i 


Cons ideration 

Segal created 
a public market 
for Select 
stock 


the company 

past services 
to Boyd 

past services 
to Boyd 

Comanche 
County Cas 
l’ropert i es 

collateral for 
$74,000 loan 
which is now 
in defalt 

Land in 

Midland, Texas 

Patio Building, 
Midland, Texas 


EXHIBIT S 
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Issucr 

No. of 
shares 


Issued or 

Offered to 

Consideration 

Select 

333,233 

(B) 

1/ 

(B) 

V % . 

Vincent Investment Co. 

land in 

California 

Select 

416,667 

Desert Investment Cot. 

'•■''it 

# 

Land in 
California 

Boyd 

20,000 

(A) 

Tony Carza 

for finding and 
placing loans 
using Select 
stock 

Boyd 

10,000 

(A) 

Fred Bnnnowsky 

past services 
to Boyd 

Boyd 

10,000 

(A) 

SS Weber 

past services 
to Boyd 

Boyd 

60,000 

(A) 

Bruce Baker 

past services 
to Boyd 

Boyd 

50,000 

(A) 

Jack Geddes 

past services 
tc Boyd 

Ed Goodloe 

20,000 

(B) 

Blanton Grain 

Carrolton, Texas 

collateral put 
by Hoyt Brinlee 
for Crain 
Elevator 

Hi 11 Ballard 

20,000 

(A) 

Citizens National 

Bank 

ui Cured for 
15,000 acre 

Ranch in 

Oklahoma 

Tom Shore 

$2 million 
worth (A) 

Citizens National 

Bank 

offered for 
15,000 acre 

Ranch in 

Oklahoma 

1/ Ace Associates was 
T^lifornia land. 

to get 

4/7 of the stock issued for 

the 


I 


f 
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$ 


Issuer 

Jack 

Kennemer 


No. of 
Shares 


J.J. Joir 


Issued or 
Offered m 


s ,5 °° <*> assjstsr 4 

21,000 <A> Fcltch State Bank 


10,000 (A) 


10,000 (A) 


22,000 (A) 


Home State Bank, 
McPherson Kans. 


American Founders 
Insuaranee 


Richard McDaniel and 
Bob Boyles of Dallas 


**•* «> '«.«» (A) 


Bank & Trust 
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ConslderaM a. 

offered to 
purchase Rock 
^ ' Crushing 

Equipment 

pledged by 
Barry Carver 
to show good 
faith for 
$10,000 check 
Carver bounced 
at the bank 

Pledged by 
Ernest Mullenax 
for further 
collateral on 
overdue loan 

used by Myron 
Bickel to 
"protect 
against a 
debit balance" 
he had with 
the company 

attempt by 
Garza to sell 
stock on an 
option basis 

used as 
collateral by 
Harold Vernon 
and Chester 
Dorres 


EXHIBIT 5 
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Issuer 

Seg«1 (A) 

Segal 

Segal 

Joiner 


No. of 
Shares 

1,000 (A) 

* 

2,000 (A) 

8,000 (A) 

f 

10,000 (A) 


Issued or 
Offered tn 

Mike Karfunkel 

.A 

Alan Grant 
Central State Bank 

State National Bank 


Consideration 


used by 
Segal to 

collateralize 
$8,000 loan 

for collateral 
on debt 

loan by 
Stuart 

Schiffman for 

$40,000 

loan by 
Ernest 

Mullehax for 

$60,000 
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April 25, 1972 


Securities Exchange Commission 
Washington, O.C. 

Gentlemen: 

By way of introduction, I am an attorney for the Town 
and Country Business Trust, an entity organized under the law* 
of the State of Kansas. My client is the owner of 20,000 shares 
of Pig and Whistle Holding Corporation, a corporation organized 
under the laws of the State of Nevada, and 20,000 shares of Select 
Enterprises, Inc., a corporation organized under the laws of the 
State of Nevada. We received this ownership in and to these 
securities by virtue of a foreclosure action. 

According to our information, both of the above attorneys 
have been under investigation by the S.E.C. and we would like to 
have any information that you might give us relating to said cor¬ 
poration. We would like to sell our security in order to clear 
up our collateral 'os ns, but can not do so until such time as we 
determine the legal status of said corporations. 

Thanks very much for any information you might be able to 
provide us. 


Yours truly, 


FOG/jd 


Franklin 0. Gaines 


t?Vl, 




I 
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j! UNITED STATES DISTRICT COURT 
j SOUTHERN DISTRICT OF NEW YORK 

J ....- 

| UNITED STATES OF AMERICA, 
-against- 

| JOE TRUMAN BOYD, et al.. 

Defendants. 


STATE OF NEW YORK ) 

) SS.: 

|| COUNTY OF NASSAU ) 

!! 

JOSEPH B. EHRLICH, being duly sworn, deposes and 

says: 

The affidavit of W. Cullen Mac Donald, in purported 
opposition to MULLENAX'S Notice of Motion for inspection of the 
Grand Jury minutes and a hearing in accord with the mandate of 
Kastigar v. United States , 406 U.S. 441 (1972) is both specious 

and frivilous. 

The prosecution engages in legerdemain in an attempt 
to esc. >e "its heavy burden of proving" that all of the evidence 
employed before the Grand Jury was from wholly legitimate and 
independent sources. It is pure wishful thinking for the 
prosecution to represent that "neither Collins, Nichols nor 
Mann was a witness in the Grand Jury* and consequently the 
Government is relieved of its burden of proof so that examination 
of the Grand Jury minutes by the defendant is without basis. 

Significantly, Mr. Mac Donald "the Assistant United 
States Attorney who presented this case to the Grand Jury" 
doesn't deem it necessary to make a similar representation with 
respect to the Grand Jury as Mr. Sussman made to counsel for 
MULLENAX in his letter dated August 19, 1975 and attached 
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j 

,| Exhibit "B" to MULLENAX'S Notice of Motion. Even if Mr. 

• I 

i Mac Donald did proffer the representation that all the evidence 
used against MULLENAX in the presentation of the case to the 

l| 

Grand Jury finding the instant indictment came from legitimate 
independent sources, under Kastigar , this clearly would not be 
sufficient. The High Court stated in Kastigar , supr a, that a 
defendant, 

"...need only show that he testified under a 
grant of immunity in order to shift to the govern¬ 
ment the heavy burden of proving that all of the 
evidence it proposes to use was derived from 
legitimate sources (footnote omitted; 406 U.S. at 
461, 462)." 

The Court in United States v. Seiffert , 463 F2d 1089, 1092 

jl (CA5, 1972) made clear the government's burden as defined in 
Kastigar. It saidj 

: 

"The prosecutor, the F.B.X. agent who in¬ 
vestigated the case, and the F.D.I.C. attorney 
al? testified that they did not make direct or 
indirect use of Seiffert's (defendant-bankrupt) 
testimony. These conclusory statements are simply 
not enough to carry the burden." 

"'This burden of proof, which we reaffirm as 
appropriate, is not limited to a negation of taint; 
rather, it imposes on the prosecution the affirm¬ 
ative duty to prove that the evidence it proposes 
to use is derived from a legitimate source wholly 
independent of the compelled testimony.' (quoting 
Kastigar v. United States, 406 U.S. at 460)." 

Moreover, Mr. Mac Donald's main contention is that 

I! 

the prosecution's "awareness of these banks and officers and 
thei.- involvement with MULI.ENAX is in no way derived from 

!l 

MULLENAX'S bankruptcy testimony, of which we are possessed 
but which we have never read." This is not the issue presented 
in MULLENAX'S papers or the concern of the Court in Kastigar . 

The unequivocal fact is that the bank and "Mann and his Trust" 
fully participated in the proceedings where MULLENAX'S 
testimony was vested with use and derivative u^e immunity under 
Title 11 United States Code Section 25(a)()0). In these pro¬ 
ceedings, which the Court possess a photocopy of the transcript. 


iaw orncff 
Rouniiro Rosinbcmo 







A 180 


Mr. MULLENAX testified as to matters far beyond "awareness” 

|j of the banks and officers, which testimony directlybears on the 

I 

I subject of the instant indictment against MULLENAX. 

The fact also exists that the purported pledge of 
; Select stock by i-lULLENAX to the State National Bank of Alabama 
!j and the Town and Country Business Trust to allegedly obtain 
ji loans and the purported utilization of Select stock by 
j MULLENAX as additional collateral for an outstanding loan at the 
Home State Bank is central to the prosecution's case against 
MULLENAX. Resultantly, it is inconceivable that no one from the 
aforesaid entities, all participants and fully familiar with 


MULLENAX'S bankruptcy proceedings, did not testify at the Grand 
Jury proceedings. Otherwise, a strong inference exists against 
a sufficient basis or evidence for the finding of the instant 
indictment against MULLENAX. 

Moreover, other Grand Jury witnesses could have known 

or been familiar with MULLENAX'S bankruptcy testimony. In any 

event, the law is clear, as staled in United States v. Dornau , 

356 F. Supp. 1091 (SDNY, 1973) that a hearing is required, 

"...in which the government mu st affirmatively 
show under Kastigar v. United States"! ?0<5 U .S. 

4TI7. .that it did not use the compelled tc-' imony 
or the fruits thereof 1 i n any respect , o . at 
the evidence it did use (before tne Grand „ /) 

was derived from a legitimate source wh.lly in¬ 
dependent of the compelled testimony (e^uhasis 
supplied).^ 


Also in this respect see Kastigar , supra 406 US at 453, 454, 
1 459-462. 


Finally, again as seated in Dornau , supra at page 1100 


"Inspection of the Grand Jury minutes is 
appropriate here to test the government's 'heavy 
burden.' Unless the defendant is aware of the 
evidence which the prosecutor has fre.Hinted to 
the Grand Jury, he cannot effectively challenge 
the sufficiency of the claimed independent proof 
at any pre-trial hearing." 


RotfMPtMG. ItOStNMNO 
amp Rothman 


-3- 
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The relief requested in defendant MULLENAX'S Notice of 
Motion should in all respects be granted, it being in full 
accord with the mandate of the High Court in Kastigar and other 
noted judicial authority. 


Sworn to before its this 
25th day of September, 1975. 


■fflromr 


Notary Public 

BA33ARA D. HAIJXTT 
NOTARY r-unur. Kscrtf 'A York 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


139 


UNITED STATES OF AMERICA : 

v. 75 Cr. 140 - 

JOE TRUMAN BOYD, et al, : 

Defendants. 

-x 


10 


BEFORE : 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


HON. MILTON POLLACK, 

District Judge. 

APPEARANCES : 

For the Government: 

W. CULLEN MAC DONALD, ESQ., 

Assistant United States Attorney 

For Defendant Mullenax: 

JOSEPH B. EHRLICH, ESQ., 


25 
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THE COURT: First of all, so far as the 

subpoena is concerned, I have segregated the papers so 
as to deal with the problem of the subpoena and it is so 
near to the date of the trial that, as a practical matter, 
why don't I say that the subpoena is quashed and say that 
to the extent that there are any unprivileged documents 
in the possession of Mr. Ehrlich or his client, that they 
be produced at the ope-.iing day of the trial for such 
treatment as they may deserve or be entitled to as un¬ 
privileged documents that might be called upon for the 
trial. 

That will satisfy that problem, won't it? 

MR. EHRLICH: Yes. First let me say 

good afternoon, your Honor. 

THE COURT: Have you gotten back the papers 
we segregated out? 

MR. EHRLICH: Yes, I have. 

THE COURT: Do you want me to hold them and 

bring them to the courtroom on Monday? 

MR. EHRLICH: I think that would be best, your 

Honor. 

THE COURT: That takes care of that problem. 

I thought I had with me the motion on the 
subpoena but I don't see it. 


SOUTHERN Dormer COURT REPORTERS. US COURTHOUsb 
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MR. EHRLICH: Your Honor, I have a photocopy 
if it would be of assistance to your Honor. 

THE COURT: No, I don't have the originals 

here and I must sign them. 

The next motion is a motion under Rule 6.(e) 
for an inspection of the grand jury minutes. I may say 
that having read these papers, I see no particular genuine 
need shown for the relief that has been requested. 

What particularized need do you claim you 
have shown other than your speculations and conjectures 
as to what was contained in the grand jury minutes or 
how they happened to get there? 

MR. EHRLICH: Yes, your Honor, I will address 
myself to that issue by — 

THE COURT: I am not talking about the 
Kastigar issue. We will take that separately. 

MR. EHRLICH: I believe that I first have to 
address myself to Kastigar to get to the grand jury. 

THE COURT: So far as Kastigar is concerned, 

that is a motion made on the eve of trial date was set 
and long after the time of the arraignment and the motion 
is untimely. There is a failure to show a particularized 
need for the grand jury minutes and incorrect findings 
are asserted as to those who testified, indicating lack of 
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probity of the supporting papers and there is certainly 
no sufficient showing for a Kastigar hearing and the 
motion is denied as a pre-trial matter but as against 
the possibilities that something may develop at the 
trial which would permit the post-trial renewal upon' an 

adequate showing, this denial will be without prejudice 
to such an application. 

It is so ordered. 

MR. EHRLICH: Your Honor, may I address myself 
| to your Honor's statements on the record because I wish 
| to note that it was on or about August 22nd or it would 
have been a week earlier that I received from the office 
°* the United States Attorney Referee Morton's findings 
and conclusions with respect to the objections on dis¬ 
charge for the defendant Mullenax and at that time — 

THE COURT: Why didn’t your client turn 

those over to you prior to August 22nd ? These were your 
client's papers. The government was able to supply you 
with an extra copy of it. I mean, this is not something 
that belonged in the government's possession. This is 
a public record that your client knew all about for a 
long time and should have supplied you previously. I don't 
think that you can charge the late delivery, any late 
delivery by the government to the government. 


SOUTHERN DM RICT COURT RfcPORTlRS U S COURT HO!(\P 
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MR. EHRLICH: Your Honor, it was at or about 

that time that I first received a letter from Mr. Curran's 
offices signed by Mr. Sussman making the representation 
that none of the evidence to be employed at trial would 
be based on any tainted matter. 

THE COURT: Well, it is against that claim 

and the integrity of that claim that I will permit you 
to renew the motion for good cause shown at a proper time. 
You are late now. 

This is not the time t^ try to hobble the 
trial which is starting next Monday, in two days from 
now, with a motion belatedly considered and thought of 
in connection with a proceeding that occurred in 1971 
in which your client was a party. 

MR. EHRLICH: With all deference to the 

Court, if I may respond to that, if that be the case, 
the representation from the office of the United States 
Attorney was not timely. 

THE COURT: Their representation merely was 

a confirmation of what they believed was the fact and 
if you had any different view about the matter you should 

have been making motions in June, July and in August and 

3 

not a day or two before the trial starts on September 29th. 

I don't think there is anything to that. You 

SOUTHERN tmilUCT COURT REPORTERS. II.V COURTHOUSE 
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cannot assign your belated thought on this subject to the 
government and we do not just have a continuous stream of 


2 

3 


5 

6 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
2A 
25 


motions right down until the date of trial. Motion 
P rac tice in this court proceeds under specific rules. 

At the time of arraignment your client liras 
advised and you were advised, if you were there, that 
motions had to be made within ten days. For reasonable 
cause shown I am indulgent about extending those ten days. 
That does not mean extending them for four months on a 
motion of this kind where you are sitting with the 
information constructively since 1971. 

MR. EHRLICH: Your Honor, inasmuch as the 
Court addresses itself to more or less procedural ability 
in the filing of these motions, rather than the substance 
thereof, I would like to have the record clear as to 
jrtain occurrences, if I may use the term, and explain 
what the Court considers to be an untimely file*? motion. 

The first segment that I would like to address 
myself to is from the time of the reception of the letter 
from the United States Attorney's Office, annexed as 
Exhibit B to Mr. Mullenax's notice of motion — 

THE COURT: You might tell me why you asked 
for that letter. 

MR. EHRLICH: I did not ask for the letter. 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE 
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THE COURT: This was furnished to you as a 


volunteered matter. 

MR. EHRLICH: Yes, your Honor. 

THE COURT: For the purpose of giving you 

information that you had not solicited? 

MR. EHRLICH: That week I had visited with 

Mr. Sussman for discovery purposes. At that time he 
handed to me Referee Morton's findings and conclusions 

of law with respect to the bankruptcy proceedings. That 

#* 

was the first instance I had any knowledge thereof. 

Now, reading through that and in addition 
coupled with the fact of the reception of this letter, 

I understand that possibly a Kastigar hearing was required 
at that time, August 19, 1973. 

If your Honor would look at the original 
motion that you ruled upon this morning, he would notice 
that the United States Attorney's Offices served the motion 
and subpoena duces tecum at that very time. From the 
instant I received those motions, which was almost simultaneoi 
with the reception of this letter, I was preparing answer¬ 
ing papers to quash the subpoena duces tecum. I completed 
those papers on August 26, 1975 at which time, as your 
Honor I believe is cognizant of because I hand-delivered 
the letter from me to your Honor; it was delivered on or 
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about September 2nd and that is when I became ill with 
pneumonia and I was out of the office until September 16 r 
1975, at which time I appeared before your Honor. 

On September 16th I immediately commenced 
preparation of the motions with respect to inspection of 
the grand jury minutes, the Kastigar hearings and also 
for dismissal of the indictment pursuant to Rule 12(b). 
Those motions were filed in this court September 19, 1975, 
and were duly served on the offices of the United States 
Attorney on that date. None of the motions that we are 
discussing were served by mail. I personally delivered 
them to both the United States Attorney's Office and the 


Court. 


On September 19th, I filed a supplementary 
motion and your Honor scheduled argument or scheduled 
this court date with respect thereto. 

Now, does your Honor wish me also to address 
the time period prior to mid-August 1975? 

THE COURT: You can address any point that 
you want to make of record and I am saying to you this 
is an untimely motion made on the eve of trial. I have 
no intention of derailing the trial of this indictment 
of sixteen defendants, including your client. 

This is Friday and the trial is scheduled to start 
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on Monday. AmpXenotice of the trial date has been furnished 
and this belated motion on your part which shows neither 
particularized need nor sufficient evidentiary suit -ort 
will be denied, except that the denial is without prejudice 
to renewal as a post-trial master upon any showing In 
the light of hindsight and the Court record that may be 
made in respect to evidence that is offered at the trial. 

The motion goes to the scope of the evidence 
that tne government is to offer at the trial. It offers 
at its own risk the evidence it chooses to submit. Should 

that evidence turn out to be evidence from a tainted ( 

I 

source, your rights are adequately protected. Should 

I 

the evidence derive from a pure source, you have euphemistica11 

! 

speaking, the problem becomes moot. 

! 

There is nothing that requires a suspension 
of the Court's process at 4:35 on September 26th to conduct 
a Kastigar type hearing at this time. 

If and when evidence has appeared that is 
directly or indirectly related to a prohibited source, 
that will be time enough to deal with the subject matter. 

So ordered. 

MR. EHRLICH: Pursuant to your Honor's 
permission, may I address the Court with respect to certain 
issues. 
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First of all, and I would like to note for 
the record, your Honor, that the letter received by our 
offices on August 19, 1975, included with a statement, 
and I quote, "If you wish to make a more formal record 
concerning this matter, we would suggest that you do so 
by motion in advance of the date set for trial of this 
matter." 


Secondly, your Honor — 

THE COURT: Who wrote that letter? 

MR. EHRLICH: Mr. Curran's offices, by Mr. 

Sussman. 


THE COURT: You have made the motion and 
I have now given you permission to renew it on the basis 
of any evidence that appears at the trial that you think 
it applies to. 

MR. EHRLICH: I understand but — 

THE COURT: I am not going to anticipate 
what the government's evidence is going to be. 

MR. EHRLICH: Secondly, I would like the 

record to reflect that it was never my intention to in 

any way obstruct, that this trial not commence on September 
29, 1975. 

THE COURT: Then you have accomplished your . 

purpose. You have gotten on the record and we know the 
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situation. 
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MR. EHRLICH: Thirdly, your Honor, which I 

think is the most important point, the High Court in 
Kastigar stated that once a defendant shows the Court 

that he was investigated with immunity, immediately the 

* 

burden of proof shifts upon the prosecution. 

The way I understand your Honor's — 

THE COURT: I am not changing that burden. 

MR. EHRLICH: The way I understand your Honor's 

order, first, without having access to the grand jury 
minutes and, secondly, without affording the defendant 
Mullenax the opportunity for pre-trial Kastigar hearing, 
first I could not adequately protect his Fifth Amendment 
rights and secondly such a hearing is mandated by the 
Court in Kastigar. 

THE COURT: You may look up the authorities 
on the subject of derailing a trial with a belated motion 
under Kastigar where your position is thoroughly reserved 
to you. 

You know, you might also consider that if 
there is an acquittal all of this talk is academic and 
if the case goes otherwise, your position is fully pro¬ 
tected. 

The government presents whatever evidence it 
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chooses to present at its peril to establish, at the proper 
time under the proper circumstances, that there was no 
taint to the evidence. 

1 think you will find an opinion of mine on 
that subject in USA against Cole and there was a full 
hearing after trial. It is a tax case, to my recollection, 
and the claim was that evidence was illegally obtained 
through a variety of sources by agents of the Internal 
Revenue that were incompetent sources. If you stop in my 
chambers, I will try to give you the citation. 

MR. EHRLICH: For purposes of the record 

today — 

■ THE COURT: You have made the record. 

MR. EHRLICH: There is one additional 

point, your Honor. 

Your Honor addresses himself to the evidence 
that is going to be introduced at trial. The other notice 
of motion filed in September 19, 1975 attacked the finding 
of Mr. Mullenax in the present indictment, and the grand 
jury proceeding is being attacked, not the question of 
whether the evidence the prosecution intends to offer 
at trial is derived from wholly independent and legitimate 
sources. 

THE COURT: It will all be taken up on an 
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appropriate occasion without any prejudice to you. It 
cannot be taken up Friday afternoon at a quarter of five 
before the commencement of trial on Monday. 

MR. EHRLICH: If I understand your Honor 

correctly then, your Honor will set some time for a - 
Kastigar hearing. 

THE COURT: You have understood me correctly 
on the basis of everything I have said so far and there 
is nothing further I wish to say on this subject. I 
do not understand what this catechism is all about at 
this moment. 

MR. EHRLICH: Thank you, your Honor. 

THE COURT: Now, there is one other motion 
that we talked about. 

You wrote me a letter where you say that 
you received a large number of exhibits. 

MR. EHRLICH: Yes. 

THE COURT: That is fine. I am glad that 

you have them. I find nothing in your letter which would 
warrant postponing the trial of this multi-party indict¬ 
ment set for September 29th and little merit, no merit, 
in fact, in the suggestions for a postponement. 

The matters that you raise are subjects that 
you can easily attend to between now and the time when 
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matters pertaining to your client come out at the trial. 

The case with all these defendants is not 
going to be tried in one day and I do not know what the 
trial procedure of the government is. 

Do you know approximately when reference to 
matters relating to Mr. Mullenax will be coming in? 

MR. MAC DONALD: I think not before the second 
week unless we go faster than we anticipate. 

THE COURT: So counsel has a period of almost 

two weeks to inform himself on any subject in connection 
with the exhibits that he is talking about, is that right? 

MR. MAC DONALD: Yes, sir. 

THE COURT: Very well. 

MR. EHRLICH: Your Honor, would it be proper 
for me to ask that that letter be made part of the record? 

THE COURT: It would not only be proper, it 
has been made part of the record and I have put an endorse¬ 
ment on the back of it, with an order. 

MR. EHRLICH: Your Honor, if I may, may we 
approach the side bar? 

THE COURT: We do not have side bar conferences. 

Perhaps you want to talk to Mr. MacDonald about some 
subject and by agreement discuss it with me. 

MR. EHRLICH: I think your Honor will understand 
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HARRY ROSENBERG <t»1S-IB73> 
GEORGE ROCKMAN 
MARC A. ROSENBERG 
MICHAEL M. PERLMAN 
JOSEPH ■. EHRLICH 
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S16-14S-4S00 


October 24, 1975 


Hon. Milton Pollack 

United States District Judge 

United States Court House 

Foley Square 

New York, New York 

Re: United States v. Boyd, et al. 

75 Cr 140 __ 

Dear Judge Pollack: 

With reference to the court proceedings of September 
26, 1975, the undersigned in behalf of the defendant Ernest R. 
Mulienax respectfully renews the motions for inspection of the 
grand jury minutes, hearinys pursuant to Kastigar v. United 
States , 406 U.S. 441 (1972), and the dismissal of the pros¬ 
ecution . 

It is noted that only one of the five witnesses at 
trial directly testifying with regard to Mullenax (Chapel, 
Joiner, Nichols, Mann and Collins) appeared before the grand 
jury and his testimony before that body with regard to the 
instant indictment in terms of Mullenax was nearly totally 
meaningless. Dr. Chapel's grand jury testimony with reference 
to Mullenax is attached. 

Consequently, the government has the affirmative 
duty to prov?» that the evidence used before the grand jury 
finding the indictment was from wholly independent and legit¬ 
imate sources from the testimony given by Mullenax on or about 
January 5, 1971 in the course of his bankruptcy proceedings. 

The High Court explicitly noted (92 S.Ct. at 1661) 
that the immunity which Mullenax was vested 'prohibits the 
prosecutorial authorities from using the compe^ testimony 
in any respect, and it therefore insures that the testimony 
cannot lead to the infliction of criminal penalties on the 
witness." 
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Mullenax also respectfully submits that his request 
for grand jury minutes is appropriate. Without it, counsel 
cannot effectively challenge the sufficiency of the claimed 
independent proof at any hearing. 

In view of the fact that Mr. Nichols, Mr. Mann and 
Mr. Collins all did not appear before the grand jury - ad 
Mullenax's activities with respect to the State National Bank, 

Home State Bank and Town & Country Business Trust were central 
to his presence in the indictment - the government should es¬ 
tablish its 'heavy' burden of proof; in particular that the 
evidence before the grand jury was not tainted or otherwise 
improper. Anything less would be in contravention of Mullenax's 
clear and certain Fifth Amendment rights. 

A copy of this letter is being sent simultaneously 
herewith to the United States Attorney for the Southern District 
of New York to the attention of Mr. Mac Donald and Mr. Sussman. 

Respectfully yours, 

ROSENBERG, ROSENBERG & ROCKMAN 


By_ 

JOSEPH B. EHRLICH 

JBE:la 
Enclosure 
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New Mexico? 


Ch M . [’•'•! 




A Oh, I’m sorry. It was In Kew I'.oxico. Yes, It y 

certainly was. 

Q Did you ever meet. Kridy Coodloe in that connection? 

A In connection with the nlca nine? 

Q That's richt. 

A Mo. I Know him, I've net hln but not in connection 

i 

with the mica nine. 

q In connection with Select Enterprises? 

A I believe that I net hln before that time. But I 
also had cot hln with respect to Select Enterprises as well. 
q what was his contribution to Select Enterprises as 

you Knew it? 

A I didn't know It. Unfortunately. I don't rcr.cnber 
the tine or the place but I do recall having seen hln with 

Boyd and Just slnply saylnc hello to hln. 

q During the time period that you and Boyd were en¬ 
gaged In these activities In .Select? 

A Yes. 

f 

Q How about James Joiner? 

A Yes. Joiner was their frequently. He was—I 6°«- 
the Idea that he was pretty much of a partner with Boyd. 

Q How about Ernest Mullcnax? 

A Mullcnax. yes. I net hln. Of course, I'd known 


national nr.iumTiNO ino. 


(212) lf.6-1200 





1 
2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Chuiml 1 r'-n-Y'* 


A 201 


. n, . urnf'‘colon. And 

bin for year:; b*»cau:: s w* urc 111 th. 

I did moot bin In connection v/i th Select ‘- nt r P- A “ 
eon-t too* What iilft capacity war.. I know that he and hi. 
associate, nonce, were also together. And I know they are 
in the insurance badness but I don't know what they were 

Joins with ration to Select Enterprises. 

Q YOU don't know that Mr. MulVnaw was Given Select 

Enterprises slock to plcd C « at bo.-.ks for loans? 

A Oh, I did ’..car about one lie did. over in what was 

It, Ocors'.a or soneplocc, sone southern state. 

Q Hr. P.oyd told you that, did he not? 

o can you ten us what. If anythin*, Mr. Be* **“ 

In that regard? 

A 1 don't fcno»_o f anyO.1 08 other than the fact that 
, ' , 7» At lead I don't recall any thine 

Mullen ax was do.nfi it. A- l 
other than that. 

q Wd Hr. iioyd disclose to you what portion of the 

proceeds of that loon he hoped to receive from Mul-nax? 

‘a Ho, I don't believe he did. 
q IM cr did Mr. Boyd confirm to you that Mr. Mullonax 

had been successful In effect, „s and plaeins that loan? 

A I believe he did. 

, Do you know today that Mr. Mullonax Is no loneer 
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in the United Stater, and has C°no to Australia? 


A No, I didn't. 


Q When Is the last time you had any contact with Mr. 1 
Mullenax? 

A I'd say approximately two years a C o. He was in 
Fort Worth and ho was livlnc in Oklahoma at the time and I 
had a cup of coffee with him at the time. 1 

Q Finally, do you Know Mr. Knisely? 

A Yes.. 

Q Can you tell us what his role was with respect to 
Select Enterprises? 

A Well, ho, on wherever I saw a sheet of paper of any 

I slnd with the name of the president on it, it always said 

Dr. Mike Knisely, president. So I assumed ho was the pre- | 

sident of the corporation. 

However, I—his part, the part that he played, as 

far as I can tell, was an inactive one, because I don’t 
remember ever scetm. him in the various delect offices or 
I don't bellovo I ever saw him with Joe Boyd in regard to 

Select Enterprises. 

11 vc known Knisely for years, incidentally hut I — 

he certainly wan Inactive, if anythinc. 

Q Finally, Is it your testimony and is it accurate 

that you received nothlns of value in the way of, for exampl 
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UNITED STATES Of AMERICA, 

- V - 


AFFIDAVIT 


ERNEST R. MULLENAX, 


75 Cr. 140 


Defendant. 


X 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK 

SOUTHERN DISTRICT OF NEW YORK) 

W. CULLER I*C DONALD, being duly worn, deposes 


and says: 

1. I sn an Assistant Unitsd States Attorney in 
the office of Paul J. Curran, United Statea Attorney « the 
Southern District of Nee York and aa such am in charge of 

the prosecution of this case. 

2. This affidavit is submitted in opposition to 
Mullenax's renewed notions to inspect the entire Grand Jury 
record and to dismiss the Indictnsnt herein on the ground 
that his cosg>elled bankruptcy testimony tainted that pro¬ 
ceeding, and in supplementation of my earlier opposing 
affidavit datad September 24, 1975. 

3. VJith regard to pages 23-25 of Chapel's Grand 
Jury transcript, the only new material submitted in support 
of the currant motion, I reaffirm that none of the questions 
put to Chapel derived from the Hnllana* bankruptcy testimony 
because, as I said in my earlier affidavit, 1 had "never 
read" such. I do recall that the independent lead to those 
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quootiono cm 


3795. (Sow, for 


affidavit. ) 


4. In 


Kollonax'o 


• rotor* in SIC ▼. Sojoct . 70 Civ. 
It, ^45 of Exhibit 1 to m rorUoi 


btliaf, 


kilo* 


loo of hif Fifth 


:iro Motion is 


WHEBEFORE, tho aotion 


W. CULLEM M4C D0B4LD 


Sworn to 


3 lot doijr of 


, 1975 
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UNITED STATES OP AMERICA, 
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ERNEST R. MILLSNAX, 

Defendant. 
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AFFIDAVIT 

75 Cr. 140 


-------------- - -x 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK : aa.: 

SOUTHERN DISTRICT OF NEW YORK) 

W. CULLEN MACDONALD, being duly sworn, deposes 

and says: 

1. I am an Assistant United States Attorney In 
the office of Thosas J. Cahill, United States Attorney for 
the Southern District of New York and as such an In charge 
of the prosecution of this case. 

2. This affidavit is submitted la opposition to 
Millenax's renewed motions to inspect the entire Grand Jury 
record and to dismiss the Indictment herein on the ground 
that his compelled bankruptcy testimony tainted that pro¬ 
ceeding, and in supplementation of my earlier opposing 
affidavits dated September 24, 1975 and October 31, 1975. 

3. Upon information and belief, Mullenax's 
testimony wee, in fact, being "glean by him in tha hearing 


upon objections to his discharge" (11 U.S.C.§25(a)(10)) and, 
aa such, removes his claim to ImauBlsation. 
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4. In any mat, on in form t loo and bo 1 inf, 
ttillenax's bankruptcy testimony m not cancelled 
assertion of his Fifth Anendnent privilege and 
entire notion is groundInss. 

WHEREFORE, the notion should be dismissed without 


V. CULLEN MACDONALD 

Assistant United States Attorney 


Sworn to before ns this 

day of Novmber, 1975. 


NOTARY PUBLIC 


> 
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JOE TRUMAN BOYD, et al. 


75 CR. 140(MP) 


Defendants. 


_x 

0 P I N I O N 


APPEARANCES: 


ROSENBERG, ROSENBERG & ROCKMAN 
Attorneys for Defendant (Mullenax) 

200 Garden City Plaza 
Garden City, New York 11530 
By: Joseph B. Ehrlich, Esq. 

THOMAS J. CAHILL 

Acting United States Attorney for the 

Southern District of New York 

One St. Andrews Plaza 

New York, N.Y. 10007 

By: W. Cullen MacDonald, Esq. 

Assistant United States Attorney 


MILTON POLLACK, District Judge. 


-1- 








A 20G 

MILTON POLLACK, District Judge. 

Ernest Mullenax, one of the defendants in this 
securities fraud conspiracy case, has renewed his pretrial 
motions for inspection of the Grand Jury minutes, a hear¬ 
ing to determine whether evidence submitted to the Grand 
Jury was tainted and dismissal of the indictment against 
him. Those motions were denied before trial, but leave 
was granted to renew them post-trial. 

On February 10, 1975 an indictment was filed which 
charged that Mullenax was a member of a conspiracy to 
obtain control of a shell corporation (subsequently named 
"Select Enterprises, Inc.") without substantial assets, 
to artificially inflate the price of its shares and to 
sell, distribute and pledge shares of this shell at 
exorbitant prices. 

At trial, the government alleged that Mullenax used 
Select stock which he knew to be worth less than the 
represented value as collateral for a $60,000 loan from 
the State National Bank of Alabama, for a $25,000 loan 
from the Town and Country Business Trust, and as additional 
collateral for an outstanding loan of $45,000 with the Home 
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State Bank. A jury convicted the defendant of conspiracy 
to violate 18 U.S.C. §§ 1001, 1341 and 1343 and 15 U.S.C. 

§§ 77e, 77q and 77x and of direct violations of all these 
statutes except 18 U.S.C. § 1001. 

On January 5, 1971, pursuant to his voluntary 
petition in bankruptcy, the defendant testified before 
the first meeting cf creditors. His testimony touched 
on transactions which were before the Grand Jury that 
returned the indictment. In his bankruptcy testimony the 
defendant mentioned at least one person who was also 
called as a witness at the trial of this action. In addi¬ 
tion, the financial institutions involved in the above 
described loan transactions apparently took part in this 
bankruptcy proceeding. 

Under 11 U.S.C.A. § 25(a)(10) 

no (bankruptcy] testimony, or any evidence 
which is directly or indirectly derived from 
such testimony, given by him [the bankrupt] 
shall be offered in evidence against him in 
any criminal proceeding, except such testimony 
as may bc> given by him in the hearing upon* 
objections to his discharge. 

This provision, effective on December 15, 1970, clearly 

covers such testimony as was given by defendant Mullenax. 

Organized Crime Control Act of 1970, Act of Oct. 15, 1970, 

P.L. 91-452, Title II, § 260, 84 Stat. 931-932. 
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The government contends that it did not offer or 
at trial the defendant's bankruptcy testimony or any 
evidence which was directly or indirectly derived there¬ 
from. 

Defendant argues that the government must carry 
a "heavy burden" to demonstrate that it did not make use 
or derivative use of Mullenax's bankruptcy testimony, 
Kastigar v. United States , 406 U.S. 441, 461-2 (1972); 
i.e., that the government must show that it uncovered 
the involvement of the State National Bank, the Home 
State Bank and the Town and Country Trust through legitimate 
independent sources and that the proof offered to the Crand 
Jury came from sources other than defendant's bankruptcy 
testimony. 

Affidavits from the Assistant United States Attorney 
in charge of the Grand Jury and the trial proceedings in 
this case assert that, while the government had possession 
of defendant's bankruptcy testimony, no government attorney 
read or made use of that testimony. 

The government affidavits also declare that the 
involvement of the State National and Home State Banks 



A 211 

was discovered through a 1970 SEC investigator’s affidavit 
and that the involvement of the Town and Country Trust was 
revealed in a 1972 letter to the SEC from an attorney for 
the Trust. In addition, the government points to the 
record in the related civil case, SEC v. Select . 70 Civ. 

3795, as the source for the questions asked of William 
Chapel, the only witness to testify against Mullenax 
before the Grand Jury. That record includes the 1970 
affidavit. 

Finally, the government affiant asserts, on informa¬ 
tion and belief, that the bankrupt's testimony was not 
compelled over any assertion of the defendant's Fifth 
Amendment privilege and that such testimony was "given 
by him in the hearing upon objections to his discharge" 
so as to eliminate any possibility under 11 U.S.C.A. § 25 
(a)(10) that Mullenax's bankruptcy testimony was immunized. 

The government's argument that the first meeting 
of creditors was a "hearing on objections to" Mullenax's 
discharge is unavailing. Such a hearing was apparently 
held in August of 972, cf. In the Matter of Ernest Richard 
Mullenax , Bankruptcy No. 19.798-B-2 (D. Kan., filed July 5, 
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1973), but the testimony given by the bankrupt in that 
hearing is not the subject of this motion. By providing 
in section 14(b)(1) of the Bankruptcy Act, 11 U.S.C.A. 

S 32(b)(1) (1974 Supp.), that the Court should fix a time 

for the filing of objections to the bankrupt’s discharge 
between 30 and 90 days "after the first date set for the 
first meeting of creditors," the Congress clearly intended 
that hearings on objections to the discharge would be held 
well after the first meeting of creditors. See 1A Collier 
on Bankruptcy . 514.06 at 1273—4 (14 ed. 1975). 

The transcript of Mullenax's testimony at the 
first meeting of creditors, which defendant submitted to 
this Court and which is the subject of this motion, 
contains no evidence that defendant actually asserted 
his Fifth Amendment rights or affirmatively invoked the 
protection of the bankruptcy in-n _iity statute. See 
United States v. Dorneau, 491 F.2d 473, 480 n.13 (2d Cir.), 
cert, denied , 419 U.S. 872 (1974); United States v. 
Goodwin , 470 F.2d 893, 903-4 (5th Cir. 1972), cert , denied . 
411 U.S. 969 (1973). But the issue of whether or not 
Mullenax nevertheless received immunity is one that the 
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Court need not reach in light of its finding that there 
was no possibility of a taint from the evidence before 
the Grand Jury. 

The testimony relating to this defendant before 
the Grand Jury was furnished to the defendant in connec¬ 
tion with the pretrial and trial proceedings herein. 

An in camera inspection of all the Grand Jury minutes 
conducted by this Court reveals unequivocally that no 
reference was made to and no direct or derivative use 
made of Mullenax's bankruptcy testimony. The government's 
affidavits having adequately demonstrated independent, 
legitimate sources for the documentary evidence submitted 
to the Grand Jury and for the questioning of Chapel before 
the Grind Jury, and this evidence being the sum total 
presented to the Grand Jury, there is no need for a 
Kastigar hearing to explore the possibility of taint and 
dismissal of the indictment is not required. In addition. 
Chapel’s testimony supplies legitimate and independent 
evidence sufficient to support the indictment. See 
United States v. James . 493 F.2d 323, 326 (2d Cir.), 
cert, denied , 419 U.S. 894 (1974). 
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Unlike the situation faced by Judge Metzner in 
United^States v. Dorneau . 356 F. Supp. 1091 (S.D.N.Y. 

1973) , defendant Mullenax has been given access to all of 
the evidence against him which was submitted to the Grand 
Jury. He has received the relevant portion of Chapel's 
testimony and had access to all relevant documents examined 
by the Grand Jury, which documents were also admitted as 


1/ In Dorneau , Judge Metzner ordered that defendant was 
to be allowed to inspect the Grand Jury minutes on the 
grounds that the Court had "neither the time nor the 
competence to conduct an effective iri camera inspection 
of the minutes. Dorneau . supra , at 1100. Judge Metzner 
later granted defendant's request for a Kastigar hearing 
and subsequently dismissed the indictment. 359 F. Supp. 

684 (S.D.N.Y. 1973). That dismissal was later reversed 
on the ground that Dorneau had received only use immunity 
under the old version of § 25(a)(10) (which is not 
applicable here) and the government had not violated 
such use immunity. United States v. Dorneau . 491 F.2d 
473, 480 (2d Cir.), cert, denied , 419 U.S. 872 (1974). 

In this case, given the aid of the government affidavits, 
the task of searching for a possible taint is not so complex 
nor is the margin for error so great as to render in camera 
inspection an insufficient procedure. See Alderman v. 

United States , 394 U.S. 165, 182- (1969), quoted in. 

United States v. Dorneau , 356 F. Supp. 1091, 1100 (S.D. 

N-Y. 1973). The government's allegations regarding the 
lack of any taint were based on actual knowledge rather 
than "information and belief." The government affiant 
had handled the Grand Jury proceedings, whereas in Dorneau 
the affiant had not. 


J 
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trial exhibits. Defendant has not pointed to and this 
Court cannot find any part of this evidence which might 
not have been derived from the independent and legitimate 
sources described in the government affidavits. 

Accordingly, the defendant's renewed motions 
are all denied. 

SO ORDERED. 


November 



1975 


_ Milton Pollack 

U.S. District Judge 
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(A jury of twelve plus four alternates were 

15 


duly impaneled and sworn.) 
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(2.50 p.m. 


(Jury in box.) 


10 :j 


THE COURT: Mr. MacDonald, you may proceed. 

MR. MacDONAT.D: With the Court s permissi 

in the Government's opening- 

„e display the chart as an aid in 

h ,. chart some thing you intend 
THE COURT: Is that char 

to produce in evidence later on? ( 

HR. HacnOIIAtn: We do, your Honor. j 

THF. COURT: von may use it. 

MR. EHRLICH: objection, your Honor. ' 

THE COURT: Overruled. 

D lease the Court, fellow 

MR. MacDOilAT.D: May j 

counsel. Mr. Foreman, and ladies and gentlemen of the iury. 
tW , is a criminal case in which the United States charges 
those defendants with having violated several of its laws. 

count 1 Of the grand jury indictment charges, 
in legal indictment language, that they combined, conspired. I 
confederated, and agreed together, with one anot , j 

' wllh others to the .rand jury both Known and -Known,- in , 
pl ain language, they simply agreed to violate sis different , 
numbered provisions of the United States Criminal Code anc 
of tho securities laws passed hy Congress following the 

stool: market crash in l‘)k'l. 


, >| 11 III KN I C OI1K I KH'ORIIKV Ill ( 

I (it I Y .jUAPI Nl.w YORK. NY 


V 
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Specific overt acts are alleged in Count 1 
which were undertaken by various of the defendants to carry 
out that agreement. Those overt acts are specified for 
the reason it is not a crime for two persons to agree to 
rob a bank and do nothing further to carry out that agree¬ 
ment; however, when they take some action to carry it out, 
such as obtaining the getaway car or buying the dynamite, 

then the conspiracy crime is complete. 

The remaining counts of the indictment charge 

completed offenses in several categories. 

The first category includes the unlawful use of 

the mails and telephones in carrying out a scheme and 

artifice to defraud. 

And the second category, there are several 
uses, unlawful uses, of means and instrumentalities of 
transportation and communication in commerce during a 

scheme to fraudulently sell securities. 

Thirdly, and somewhat related, is additional 

such uses of those instrumentalities to sell securities whic! 
had not previously been registered for sale with the 

Securities and Exchange Commission. 

The last two counts charge the defendants with 

having fraudulently prepared and backdated two contracts 
which they thereafter submitted to the Securities and 
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Exchange Commission regional offices across the street in 

I 

i 

the Federal Plaza Buildiny. 

I have referred to securities so far in the 

opening. What securities are we talking about in this 
case? They are the common stock certificates of a Nevada 
corporation which was known during 1970 as Select Enterprises, 


Inc. 


You know v/hnt owning .stock is 


It is like 


owning a small organisation or, at least, the portion repre¬ 
sented by that stock in the business underlined. If you 

own 100 shares of General Motors, you own a small part of 


General Motors. 


It is not like other goods. It is not like 
a grocery store selling apples, where you can inspect the j 
apples and see if they are a good buy, appropriately priced, j 

or perhaps they are overripe- 

Ml slock certificates look the same. Stock 

certificates can be 100 shares of IBM or General Motors j 

or it could he a bankrupt company, but you cannot differ- , 
entiate by looking at the face of this certificate. j 

That'S one of the reasons that Congress passed the j 

securities laws requiring, in general, truthfulness in 


transact ion.«! 


One of the moan:; Congress selected was to 


v 
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require the registration of securities with the Secun 
and Exchange Conunission prior to the issuance or dis¬ 
tribution of those securities. 

m addition, it forbade all statements about 

the company or the people behind it unless they were wholly 
truthful. 

MR. EHRLICH: Objection, your Honor. This is , 

beyond the scope of opening. 

HR. BERGER: Same objection, your Honor. 

THE COURT: objection overruled. 

Mr-.*- nnlv are financial state- 
MR. MacDONALD: Not Y 

ments rec,uired to be truthful but other pieces of paper too: 
prospectuses, brochures, and letters from the offices, 
news releases, and oral statements about the company and 
its affairs: in all respects they must be candid. 

In short, in this country, if you deal in stock 
and use the telephone or mails and other instrumentalities 

of communication and transportation you mu..t be 

The evidence will come from witnesses who take 

the witness stand and from any exhibits that will be 

received in evidence.. 

in the late fall of 1969 in an apartment house 
in Lubbock, Texas two men discussed how to make money off 
a shell corporation. The several stages of that 
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endeavor are as old as stock itself. It includes, in the 
first instance, the location of a dormant, empty, corporate 
shell, one which had been previously used in the past and 
had occasion for stock to bo issued to the shareholders who 
possessed and owned that company but was now no longer 
so employed. It had to bo empty. It had no assets and 

no business and then the plan war. to take control of that 
shell and thereafter, in the second stage, cause assets 
of apparent value to be transferred into it so it looked 

like it had something worthwhile. 

Then the third stage where the parties doing 
this, the promoters, who wore experts themselves in the ways 
of Wall Street, they would sell some of the shares of stock 
representing their control; that would be traded on the 
marketplace and thus would have an apparent value them¬ 
selves, a value that buyers and sellers would be willing to 
give or take in the course of the transaction. 

That would set the final stage, or the fourth 
stage , which was to sell other shares controlled by the 
promoters for money, or promoting anything of value to the 

buying public. 

One of the two men is Joe Truman Boyd, the 
defendant seated in the brown suit, white shirt, third in 
l,o,a the end; the ot lie one, James Joiner, also a do fondant 






/ 
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in this case not nov; on trial. 

They met that December evening in 1969 and 
decided and agreed that they would try to obtain a shell 

corporation for themselves. 

A few weeks later Boyd, who had undertaken to 
locate an empty shell, reported back he had discovered three 
such shells, two in Salt Lake City and one in Nevada. All 
three had a large number of shares issued, and the two in 
Salt Lake City still had those shares in the hands or, 
more likely, in the attics or bottom desk drawers of share¬ 
holders; but the one in Nevada had an advantage: all of 
its shares were intact and capable of being delivered by 
the seller. 

Iioyd and Joiner consulted with another person 
who was then involved in a shell manipulation of his own 
concerning who might offer them expertise in making a market 
or, more appropriately, perhaps manipulating or faking a 
market in New York with respect to those shares, and this 
other person suggested the man he was using in New York, 

Alan Segal, might be willing to do it for Boyd and Joiner. 
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Segal at that time had been convicted in this 


courthouse several times of crimes involving transactions 
in securities and had been enjoined by the Attorney General 
of the State of New York from further acting as a broker- 


dealer. 


MR. SKGAL: Objection. 

MR. MAC DONALD: Mr. Segal is a defendant in 

this case who is not on trial. 

Thereafter on or about January 13, 1970, Segal 
was introduced to Boyd one morning at the coffee shop at 
the Pioneer Hotel in Reno, Nevada and there Boyd proposed 
to Segal that he and Joiner were about to obtain a shell 
that morning from two Nevada state senators and would Segal 
be willing to carry out the marketmaking role in respect 
of the stock once they obtained the stock. 

Segal was reluctant because he had previously, 
as he put it, been backdoored or doublecrossed by his 
partners in that other promotion. But Boyd overcame that 
by a promise of doing anything necessary so that it 
would not. heppen in this case. Anything that needed to be 
attached to make ‘jure that the partner.*.hip would be 
honored would be brought in. 

That afternoon. Joiner joined them and Boyd 
proudly displayed a letter on the letterhead of a Nevada 


sourniRN 
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1 

law partnership, Bissett & Logar, signed by Roger Bissett, 

3 ' 

certifying to whom it may concern the capital structure 

4 

of an old Nevada corporation, then more than fifty years 

* 

5 

old, called the Goldfield Candelaria Cooperative Mining 

S 

» 6 

• 

Company. 

7 

Mr. Bissett is a defendant in this case and is 

8 

seated in the third row against the wall on the far side 

9 

of the courtroom. 

10 

He signed that letter. Segal read the letter. 

11 

tentatively agreed that he would be willing to serve in 

12 

that role as the marketmaker and told Boyd and Joiner that , 

% l 

13 

it was necessary that they actually get the assets that , 

14 

they were going to use into the shell; the deeds transferringj 

, 15 

the assets must be recorded at the county courthouses. 

16 

stamped in with a time and date so that a balance sheet . 

17 

might be certified by a public accountant saying that the 

* 

18 

assets were into that company and that they had the values 

19 

| claimed. | 

20 

" On the airplane to New York Segal showed the , 

l 

21 

Bissett letter to his attorney, a New York attorney by the , 

22 

name of Marvin Rappaport. 

23 

Mr. Rappaport is a defendant in this case j 

1 . 1 ! 

21 

and is seated with the blue tie and yellow shirt against 

i 

25 

the railing toward the front door, to the right of the man 


) 



2 i| 


3 i 


6 | 


7 

8 
9 

10 

11 

12 

13 

11 

15 

16 | 

17 


H 




18 i| 


19 


20 !| 


21 


2 ;! 


2.1 •' 


21 
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in the hrown shirt. 

i 

Mr. Rappaport was told by Mr. Segal as he 
examined the Bissett letter that this offered an opportunity | 
unlike the previous occasion where he would not be back- 

• • 

doored because in this instance all of the shares were 


intact or, in the vernacular, he literally had the box of 
all the stock in this corporation or at least a promise of 
it because ho did not have it at that moment. 

i 

i 

On the airplane back to Texas, Boyd and ! 

Joiner examined together the agreement by which the sellers, I 

t 

Emerson F. Titlow and associates, agreed to sell this 
shell corporation for $40,000. 

Mi. Titlow is a defendant in this case and is | 

seated in the front row with the blue shirt, the next man j 

to the right. 

And then they also discussed who might be 

f 

appropriate to use as officers and directors of the corpor- | 


i 

i 


i 

i 

i 


i 

i 

i 

i 

! 


i 

i 

i 

I 


alion. Mr. Boyd suggested the two old friends of his, 
Selwyn Weber, an attorney in Odessa, Texas and Michael S. 
Knisley, a chiropractor friend in Midland — sometimes 
for that reason referred to as Dr. Knisley — would be 
wil ling perhaps to .servo a.s a secretary. 

MB. KIIRI.mi: Objection. 




THE COURT: 


Ovori'u 1 ed. 
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13 


2 

3 ' 

4 


I 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 I 

20 
21 
22 
23 
2 \ 

25 


MR. MAC DONALD: Secretary and president 

respectively of the shell corporation and lend their 

signatures to that endeavor. 

During the following week, Boyd traveled in 

Texas to a bank to arrange to obtain the $40,000 to buy 
the shell and then traveled to meet with Robert E. Ford, 
a defendant in the case seated closest to you with the 
blue tie, and his client, Darwin Goodloe, with the maroon 
jacket seated three in, with respect to Mr. Goodloe’s 
transferring a New Mexico Mica Mine as the first asset into 

this corporation. 

A balance sheet was obtained, certified by 
the gentleman seated in the first row on the left-hand 
side, William Wayne Barnett, an accountant, an Abilene 
accountant, who placed a value as Mr. Goodlow had reported 

to him of $19 million on that Mica Mine. 

MR. RHODES: Objection, your Honor. I would 

ask the Court to instruct the jury with regard to this 
matter, that counsel has stated at this point a stated 
fact which in effect is not a violation of the law. 

THE COURT: This is what you intend to 

prove? 

MR. MAC DONALD: We do, your Honor. 

THE COURT: Overruled. Go ahead. 
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MR. RIIOPI'S: Not my exception. 

MR. mac DONALD: Thereafter, so armed, Doyd 

and Joiner traveled back to Reno, Nevada, tc a meeting 
with Dissett and Tit low at which time the transaction was 

1 

comp1ate d. 

His cash was paid to Mr. Dissett, who was acting J 
as paymaster or in legal parlance the escrowee and he in | 

turn paid overall but $750 of the $40,00 to Mr. Titlow 
and others. 

After a brief Texas stopover, Doyd then , 

traveled to New York with his briefcase chock-full of the 
certificates which he had purchased which represented the 

entire shareholdings of this corporation. 

ll ( , arrived in Mew York and wont to Alan Segal's . 

offices whore ho mot an officemato, the defendant. Michael . 
Gardner, Boated to the far left against the wall in front 
of the green blackboard, who wan hissrelf well experienced 
■in the broker-dealer business in Hew York and whose experience 
in that regard would prove useful in the weeks to come 

I 

in making a market. 

pursuant to tlu: coiiuui tm'.-nL to mak»* it 

iw,K«sihle to he double-crossed, Mr. Hoyd went downstair:, 
in the of tic- building where Segal's offices were and | 

lock,-:! up in a safe deposit box which require* two keys to . 
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open the stock v/hich he had brought with him to New York, 
one key he would take back to Texas and the other key 
Segal would keep and thus neither partner would have to 
worry about the other selling stock in an unauthorized 
fashion. 

It was literally in the box and locked under 
their joint control. 

Because the balance sheet was incorrect, Boyd 
had to go back to Texas to obtain Select Enterprises' first 
balance sheet and there, with his lawyer friend Weber, 
they obtained the first Select balance sheet which included 
in addition to that New Mexico Mica Mine some abandoned 
oil wells and vacant buildings on Texas land which all 
together were valued in that first balance sheet at $24 
million approximately. 

That value was represented by apparently 1.5 
million shares, said to be outstanding in the hands of the 
shareholders. Off of the same typewriter in Mr. Weber's 
offices came a first report to shareholders, signed by 
Knisley as the president v/hich disclosed in corporate 
parlance those acquisitions of mines and oil properties. 

Boyd then returned to Nev; York, showed these 
documents to Segal and together with Gardner and the 
defendant Schleger, a Nev/ York certified public accountant. 


/ 
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nlso included, 


MK. KUKI.I Cl l: Object Lon, your Honor . In the 


nature of Loslimouy 


wearing the brown shirt, they examined them. 

Later that evening, Boyd had a chance to 
deliver several copies to financial public relations 
consultants from Wall Street who were introduced to him 

. i 

by Gardner. i 

j 

Now that the first two stages were completed 

i 

the shell had been obtained and control of it and assets 

, :! 

o apparent value had been placed inside, it was time for 

the third stage, the marketmaking activities to begin. 

Segal and Gardner arranged for broker-dealers I 

in Now York to enter the pink sheets, to quote the prices I 

for that stock. The pink sheets are essentially a news- • 

I 

paper which appear five business days a week on brokers' 
d.-sks across the country and contain really nothing more j 

than the names and telephone numbers of all the brokers 

' 

m teh country who arc interested in particular stocks, ' 

and sop times the prices those brokorr might be willing to ' 
pay or might be willing to receive for shares of stock are j 


Tin: COURT: Mr. Lhrlich and the other gentlemen, I . i 

you sce:! not to be thoroughly aware of what I think is the | ! 

: ; 

rule and that is that the government may outline the evidence 1 


1 





jbjw e A 232 

it intends to establish. 


17 


And making the statement that he makes in 
connection with the pink sheets — 

MR. EHRLICH: I understand that. 

THE COURT: — is definitely something that 
will figure in the evidence. 

Overruled. 

MR. EHRLICH: Thank you, your Honor. 

MR. MAC DONALD: Two brokers who agreed to 

enter the pink sheets with quotes, two brokers did 

I 

agree at the outset, one of them was named Karen Company 
which was a front for the defendant Edward Vanasco,seated 
in the corner of the railing. i 

I 

Mr. Vanasco himself had had previous open 

relationships in the securities business but now he was 

conducting that business only through others. 1 

During the second week of February, as is 

indicated on the chart, the quotations were entered in ! 

I 

the pink sheets for the first time and transactions and 
trades actually began. ! 

As you can see from the chart, not many 
thousands of shares were traded initially. In fact, 
virtually all of those shares were trades that Alan Segal 
was directly between brokerage accounts controlled by 


SOU I HI KN Di.lKICI COURI REPORTERS. US. COURTHOIf>0 
FOI t SQUARE. NEW YORK. NY. - 7y|.|(IJ0 
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He would have an account with one broker in 
one name, sell 100 shares to a second broker with an 
account there in a different name and that transaction 
would look like, to the outward appearance, as if the 
hundred shares had really had the value that it v/as sold 
at. 

In fact, ho was able to fix whatever value he 
dictated and the $15 to $18 price range for the first 
trades had been dictated in the original agreement. 

That was a condition by which Boyd and Joiner hired Segal. 

Toward the latter part of February, Segal 
and Gardner and others made some loans at New York banks 
for several thousands of dollars and tens of thousands 
secured by other shares which were not in the locked box 
but wr.ich had been given to him for the purpose of making 
such a market and making such loans. 

On February 20th, Friday morning, the bubble 
or drear>. oi this $25 million corporation was burst when 
the SEC walked into one of the brokerage houses in New 
York and announced that it was investigating the company. 

On that day, Segal called Boyd and Joiner and 
immediately began plans to covci up what had happened thus 
far. Lt was now critically osseiit. i al to obtain the- deeds 
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and make sure they were recorded in the county courthouses 
to show that the assets were in the shell. 

It was, of course, important to get the 
certified balance sheet because the one obtained earlier 
was not certified and a certified statement was essential. 

I 

The broker-dealers had been requested by the 

il 

SEC to produce what is known in their trade as due diligence 

i 

» 

files to see if they had been complying with their obligation 

i 

under the Securities Laws to have used due diligence in 

i, 

investigating the company, to see if the prices which they 
were quoting to the world was a real valid one or was it 

I 

factitious and of course their files were virtually empty 

i 

because the'' had a single one page balance sheet for $25 

| 

million and a single one page letter of acquisition. 

Rappaport and Segal hit upon the idea of 

I 

perhaps making it appear as if real tangible assets, unlike 

i 

Mica Mines or oil in the ground>were to be given to 

I 

Select Enterprises in exchange for its stock so that when 
someone divided the price or value of those assets by the 

I 

number of shares, the same price that had been employed so 
far would result. For example, Rappaport and Segal con¬ 
trolled a resort hotel in Reno, Nevada, a gambling casino, 
and also a client of Rappaport's law firm, a furniture 
company in Reading, Pennsylvania, which had been making 

i 


4r 
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furniture for some years and had plants in two locations 
in the country, if those could be under a contract in the 
company then maybe the broker-dealers who had been trading 
the stock at that rate would have been entitled to rely 
on those contracts and not simply on the word of a disbarred 
broker-dealer in New York. 

Of course to do that, it would be necessary 
to backdate the contracts from February 20th and there¬ 
after when they were actually made to a time before the 
broker-dealers first started quotinq the sheet in early 
February and as you may expect, backdateing proved no 


impediment. 


That was promptly done. There was an all night 


session in Now York at which time these two contracts 
were prepared and the following morning they were signed 
by half of the parties and immediately delivered to the 
brokerage houses who that afternoon delivered them as part 
of their due diligence files to the SKC. 


- The following Sunday Segal flow to Texas and 

delivered the original agreements to Knisley and Boyd 
and Knisley there signed as president of Select and they 
were thereafter delivered or redelivered to the Fort 
Worth Regional Office of the SFC. 


March was mainly a time of lawyers and 
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accountants activities in preparing contracts, deeds, 
opinion letters for presentation to the SEC. 

It should be noted that most of the lawyers 
and accountants in this case had no stock holdings in their 
own names in Select Enterprises. Rather they were principal 
motivated at this stage by a desire to cover up or minimize 
their original contributions to the acquisition of this 
shell, to its having been started into the marketplace as 
it had been, not to mention the relatively small legal or 
accounting fees which they had either received or been 
promised. 

When those documents were not all together 
false, the documents presented to the SEC, they revealed 
they wore only partially truthful. For example, Bissett 
prepared two contracts transferring property in Texas 
controlled by a man named Grube into Select. 

One of the contracts would find its way into 
the SEC while the other would disclose the true nature 
erf the agreement between the parties. Similarly, in 
Texas, Weber prepared a similar set of duplicate or 
payroll agreements and also some board of directors 
minutes which recited false events. 

In Abilene, Texas, Ford and Barnett collaborated 


in the presentation of two more balance sheets, one in 
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1 

o 

i ly March which was unai. i tod and one in late March 

j 


3- 

, which was certified by Darnett and at that time he reported 


4 

I 

that elect Enterprises had assets valued at approximately 


5 

$50 million. 


6 

The difference between the earlier balance 


7 

sheet and the $50 million one was represented by a recent 


8 

acquisition of California land supposedly worth $25 million. 


9 I 1 

1 

At the end of the month as you can see on the 

1 

10 

chart, the SEC suspended trading for ten days and broker- 

t 

11 

dealers were not permitted during that period to trade 

, • 

12 

any further in Select stock. 

i 

i 

1J 

| 

It continued its inquiries into April by 

11 

subpoenaing various individuals connected with the j 

i 

15 

corporation and asking them to produce records and to 

i 

i 

16 ,1 

j 

testify and you will find and hear that much of the 

s 

1? i; 

testimony that was given was perjurious and wilfully so. 

■ 

]B 1 

hhile that was going on openly to the Securities 


n> 

i 

and Exchange Commission behind the scenes noyd was 


• 

2n 1 

1! 
t j 

endeavoring to get , as soon as the trading suspension j 

* 

J1 i! 

peiiod was over and perhaps wasn't renewed by the SEC, 

! 

■ r ) 

1 

other brokers to re-enter the sheets with further quotes. 

i 

3 

He was able to persuade a broker, a Las Vegas broker. 

i 

\ 

who in turn persuaded a New York broker to actually enter ^ 


> 

i; 

, » 
i 

. _ I- 

the sheets and this was for the purpose that he and Joiner 



\ 
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and Coodloe worked on through it and that is to obtain 
other people, front people, to go to banks or anybody 
willing to lend money or give property in exchange for the 
stock so that if they were to check the pink sheets or 
consult with Wall Street they would see that the stock 
had an apparent value. 

The defendant Ernest Mullenax for example, 
seated in the front row with the blue coat on, agreed to 
and actually did make two bank loans in May and July 
which he secured by shares of Select stock and he shared 
the proceeds of those loans with Boyd, Joiner and others. 

Throughout these activities, little of the 
truth was revealed. For example, the California land 
valued at $25 million said and certified by Mr. Barnett 
to have been owned by Select Enterprises in actuality — 
and I should also note in passing there was a letter to 
shareholders which described that land as being in the 
rich fertile Imperial Valley in California — was in 
a-ctuality not located in the Imperial Valley. Indeed, 
part of the land was located in another county away, was 
not owned by Select Enterprises but by the United States 
government in the main and had last been used, since it 
was mainly rod; and desert, as a gunnery range. 

The mines had been purchased for $10,000 or 
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conspiracy 


The government rather will show and report 


to you v.’nut was going on behind closed doors by calling 
to the witness stand several persons who have pleaded 
guilty in this case and who will report to you what 
they did and what the others of the defendants did with 
them back in the spring of 1970. 

We call this fact to your attention not to 
apologize for. We make no blanket apologies nor blanket 
endorsement for any wi tnef.se:- or class of witnesses. 

Rather we call it to your attention so you 
will exercise appropriate restraint in listening and 


$20,000. There had been no Mica discovered during the 
five year period, there had not been a flake produced 
corr.ercially and there had been no discovery to account 
for a raise in value to $19 million. 

One final word, the government's purpose as 
you ,-cnow is to show, prove to you ladies and gentlemen 
beyond a reasonable doubt the guilt of each of these 
defendants. In doing so, it would be convenient and nice 

i 

if all of the witnesses were impartial bystanders who 
happened to be on the street corner for example and saw 

i 

the car crash but such people are not, that is impartial 
bystanders, usually admitted to the inner councils of a I 


i 
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weighing such testimony against the testimony of other 
witnesses and against the documents and exhibits which 
are received in evidence. 

Ladies and gentlemen of the jury, when you 
have had an opportunity to listen to all of the witnesses 
and to review all of the exhibits, the government submits 
that you will have no reasonable doubt that each of these 
defendants is guilty as charged by the grand jury's 
indie tment. 

Thank you. 

THE COURT: Mr. Segal. 

MR. SEGAL: Your Honor, ladies and gentlemen, 

gentlemen: 

The opening by the government has indicated 
that the charged in this case will be proven and of course 
this presentation which are embodied in the indictment, 
which is the basis upon which this trial proceeds, has 
been, as a result of compilation of various facts which 
have been delivered to a grand jury by the government. 

Now, one of the problems that we have always 
in a trial of this kind is that in the course of defending 
a'case, the captions reading United States of America 
assert solidity and validity about the charges but you 
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doubt in his favor. 

THE COURT: Mr. Ehrlich. 

MR. EHRLICH: With your Honor's permission, 

members of the prosecution staff, defense counsel, ladies 
and gentlemen of the jury: 

I don't propose to take anywhere as long as 
my distinguished and learned friend, Mr. MacDonald, nor 
do I intend to duplicate any of the other material discussed 
by my colleagues at the defense table. 

i 

However, I do want to emphasize that I represent 
the defendant Mullenax. 

Dr. Mullenax, would you please stand? 

Thank you. 

Now, this is very important, that I only 
represent Dr. Mullenax. I am only entitled to speak in 
his behalf. The other defendants in this case are each 
respectively represented by distinguished counsel. 

However, as you have heard and I want to 
emphasize this, each defendant must be judged separately, 
that you must determine separately the of each 

defendant and consider the evidence only with respect to 
him. 

There is going to be a mass of documentation 
in this case. There is going to be tons of documents, if 
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I may put it that way. You have to consider which documents, 
what evidence, as you will hear from testimony on the 
witness stand, apply to Dr. Mullenax. 

Now, in this regard, let me point out the 
problem. I have heard the opening statement of Mr. MacDonald 
and he has gone over many of the allegations in this 


indictment. 


For instance, a revival of the dormant Nevada 


corporation, acquisition of several companies, inflation 
of assets. These are allegations. 

I again remind you that the prosecution has the 
burden of proof of each element of each offense beyond a 
reasonable doubt. 

It. is a serious burden and it is one that the 
prosecution must discharge before you can find any defendant 


guilty of any of the alleged offenses. 

Moreover, there are allegations, false 


financial statements, perjurious testimony, false statements 
with res’^ct to the SEC. 

Now, if you were listening to Mr MacDonald's 
opening statement carefully, you will see that Dr. Mullenax's 
name came in at the tail end. You did not hear his name 
with respect to any of these allegations. Your determination 
has to be based on the evidence in this case. 


25 
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Again as I say, the testimony and the documenta¬ 
tion. What we say is not evidence but I plead with you, 
because it shall be a long time before I again speak to 
you in this manner, that you consider all the evidence, 

if any, with respect to Dr.Mullenax. 

He has to be treated independently, separately. 

For instance, we may be sitting here for a period of time 
before nr. tlullenax's name comes up and then you may hear 
it and much other evidence with respect to other allegations 

in the indictment. 

Please don't forget Dr. Mullenax because at 
the end of this case, when I speak to you again, I will 
give you reasons for doubt as to the defendant Mullenax's 
guilt and I want you to remember my opening in that regard 
because again as other counsel have said, there is a 
presumption of innocence and that is a very important 

principle of our republic. 

Now, the complimentary thing is the burden of 

proof of the prosecution, that they must show, establish 

this beyond a reasonable doubt and I will give you reasons 

for doubt when I review the evidence and argue it to you 

at the conclusion of the case. 

Thank you very much. 

THE COURT: Mr. Lesser. 
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Smith- 


(Pausc.) 


THE COURT: Any redirect examination? 


MR. MacDONALD: No. 


THE COURT: Thank you very much, Mrs. Smith. 


You are excused, 


WILLIAM C. 


(Witness excused.) 


CHAPEL , called as a witness 


by the Government, being first duly sworn, testified 
as follows: 

MR. EHRLICH: Your Honor, I handed a communica¬ 
tion to the Court this morning. 

(Pause.) 

THE COURT: This goes to your preparation for 

cross-examination. We will deal with that separately. 

This may ba marked as Court Exhibit 8. 

(Court Exhibit 8 marked.) 

DIRECT EXAMINATION 
BY MR. SUSSMAN: 

Q Dr. Chapel, state how old you are, what city 
you live in, and what you do for a living? 


I am 51. I live in New Orleans and I am a 


chiropractor. 


Q Do you have any understanding, with the United 


mi urn i tr m i 


J. 
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States Government concerning your liability to prosecution 
with regard to Select Enterprises? 

A Yes. It is my understanding that I have 

been given immunity from prosecution and relative to any¬ 
thing that 1 have done relative to Select Enterprises, 
including any false testimony I )iave given. 

0 That you are giving or have given? 

A Have given. 

Q I direct your attention to 1969 and 1970. 

Tell the jury where you lived at that time and what you did 
then for a living? 

A At that time I lived in Fort Worth, Texas and 

I was the president of a company called Economic Management 


Services 


Did you have occasion in that period of time, 


1969 to 1970, to hear of a company called Select Enterprises 


Inc.? 


Yes, I did. 

Tell us, please, when you first heard of it, 


who you heard it from? 


The first that I heard of Select was on 


January 20th. 


Q What year was that? 

A That would be 1970. I heard it from Joe Boyd 


TFBTnr 
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Do you see Mr. Boyd in the courtroom today? 
Yes, I do (indicating). 

(The defendant Boyd arose.) 

MR. SEGAL: We will concede identification. 
(Continuing) The gentleman right over there. 
Tell us where you were when you first heard of 


Select Enterprises? 


I was in an office that I had rented in the 


Wedgewood Building in Fort Worth. 

Q Did you hear about Select Enterprises in person? 

A No. This was by telephone. 

Q Tell us, please, who were the parties to that 

telephone conversation and what was said? 

A So far as I know only Joe Boyd and myself were, 

since I was alone in my office. 

Joe indicated that he had completed his plans 

to secure what he referred to as a shell corporation, and 
that he had secured some substantial assets to put into the 
corporation. He indicated that its value was in the 

neighborhood of 25, I believe, million dollars, and that 

i • 

/ 

it was listed on the over-the-counter market selling for 
$15 a share. 

Q Did he say anything in particular concerning 

the assets you have mentioned? 
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A Yes. He indicated that there was a mica 

mine and some oil properties and an office building in 
Midland, Texas. 

q Did he say anything concerning Economic Manage¬ 

ment Services? 

A Yes. He indicated at that time that he was 

ready to help me financially in that regard. 

Q Did there come a time thereafter when you again 

spoke with Mr. Boyd or anyone concerning Select Enterprises? 
A Yes. 

Q Tell us, please, when the next time was, who 

was present, what was said, and where it was. 

A This next conversation would be approximately 

the middle of February, maybe a few days earlier than that, 
in 1970 , and to the best of my recollection it occurred at 
1 Main Place in Dallas, and present at that conference 
were myself, Mike Bickel, my associate in EMS, and Joe. 

I believe Jim Joiner, though my memory on whether or not 
Jim was there is not completely perfect. 

Q Is that an office building? 

A It is an office building in downtown Dallas. 

q Did you meet in any particular office in that 

building? 

A Yes. It was an office that was rented by 
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my associate, Mike Bichel, and previously EMS had had an 
office there. ‘ Its number was 2717 1 Main Place. 

Q Can you tell the jury, please, what the con¬ 

versation was on that occasion? 

A On that occasion we discussed somewhat the same 

information that was discussed on the telephone but with 
more detail. Once again the shell corporation was 
explained. The assets of the mica mine and the oil 

properties and the office building were mentioned. The 
value of Select was mentioned, and beyond that we discussed 
the details of a possible purchase of Economic Management 
Services by Select by way of a stock trade situation. 


OHM 
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Q Tell the jury what those details were, please. 

A Well, the planning was that Select was — 

Select Enterprises was to acquire all of the stock of EMS 
on a basis of three shares of EMS stock for each share of 
Select stock based on the $15 per share stated value of 
Select stock and the $5 per share value that we had 
attached to EMS stock. 

Q Did anything else occur at that meeting? 

A I don't recall anything further at that particular 

meeting, other than we, at least tentatively agreed that 
that was the proposition that was interesting to us. 

Q What if anything happened thereafter? 

A Well, there were several meetings after that. 
During these meetings — 

Q Who was present at these meetings? 

A Well, for the m-ost part there was Joe and 
myself, Bickel and Joiner — Jim Joiner. 

THE COURT: Who is Joe? 

TIIE WITNESS: Joe Boyd, I am sorry. 

MR. SEGAL: May we have adate on the subsequent 

meetings. 

THE COURT: If it is not brought out on direct 
it can be brought out on cross. 1 do not like to interrupt 
the direct examination for that kind of detail. Go ahead. 

OURT REPORTED rni HTUrv la --- 
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A During the course of these several subsequent 

meetings, several things were brought out, among them Joe 
Boyd indicated that he felt as though he would like to 
move the headquarters of Select Enterprises from Midland 
to Dallas and, after that, after that conversation, why 
Mike Bickel made arrangements for a rather large room at 
the Downtown Holiday Inn through a friend of his who 
happened to be the manager at the hotel at the time and 
after that much of it or many of the conferences, some of 
the future conferences were held there for a period of 
time -- I don't recall exactly how long.but shortly 
thereafter, since Mike Bickel had an empty room in his 
office at 27171 Main Place he arranged for Select to 
use that office.* 

So, from that point forward, business was 
transacted there. 

Q Was there a telephone in that office? 

A Yes, there was. The telephone that was in the 
office was one, that particular room was previously 
occupied by EMS and, until moving to the small office in 
Fort Worth and so, therefore, the phone that was in that 
office carried the number that was originally the EMS 
number. 

Q Did anything else happen in this series of 
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A Yes. One other thing occurs to me and that 
is that at one of these meetings, Joe Boyd asked me for a 
list of names of people that I knew — friends, relatives 
and so o n -- that he indicated he would like to give 
them some shares of Select Enterprises stock. 

Q Did you have any other conversations with Mr. 

Boyd concerning Select Enterprises stock during these 


meetings? 


shares? 


Yes. He told me that I was the owner of 10,000 


q With respect to this list you just mentioned, 
did there come a time when you gave Mr. Boyd such a list? 

A Yes, I did. 

Q Do you recall how many people were named on it? 

A There were twelve people on the list. 

Q Would you look at Government Exhibit 10 in 

evidence in the pile there to your left and look at the 
second of the pages, which is dated February 19th and would 
you tell the jury whether any of the names on that page 
bear any relationship to that list? 

A Yes. On the right-hand column the following 

names were on that list: beginning with the fourth names 
from the top -- Fred Ilaus, Ernest Brooks, W. George Anderson, 
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Jack L. Dunn -- 

MR. SEGAL: Excuse me, please. I am not 

following that. 

You said the second page? 

MR. SUSSMAN: The second page, dated February 

19 th. 

THE COURT: Would you go on with your identifi¬ 

cation. 

TIIE WITNESS: I think I got to W. George 

Anderson. 

MR. SEGAL: Your Honor, I wonder if he could 

repeat the names for me, please? 

THE WITNESS: Repeat them? 

THE COURT: Yes. 

THE WITNESS: Fred Haus, Ernest Brooks, 

W. George Anderson, Jack L. Dunn, C.R. Grow, Robert Y. Yeoman, 
Myron 0. Bickel, Gerald Radky, Donald Trossen, Robert 
Chapel. Clifford Garten and Charles Gelsinger. 

Q Did there come a time when you received stock 

certificates with respect to that list? 

A Yes. But that was much later. 

Q Would you look at Exhibits 21 and 21-A in the 

pile there by your left hand and tell us if you can 
identify those exhibits. 
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A What was your question in this regard? 

Q Can you identify those exhibits? 

A Yes, I can. 

q Would you tell the jury, please, what they are? 

A This series — 

Q What's the number on it? 

A Exhibit No. 21 is a manila envelope 

containing several Select Enterprises stock certificates 
in varying denominations and they follow, as near as I 
can tell, the list that I just read. 

Q What is 21-A? 

A 21-A is what appears to be an adding machine 

tape with a column of figures on it totaling up to 13350 

with a hardwritten figure below of 3,000. 

q And where did you first receive 21 and 21-A 

and from whom? 

A I received them from Joe Boyd. 

MR. SUSSMAN: We offer the Exhibits 21 and 21-A. 
MR. SEGAL: May I have a voir dire, your 


Honor? 


THE COURT: Yes. 


VOIR DIRS EXAMINATION 


BY MR. SEGAL: 


Mr. Chapel, did you receive the items in Exhibit 
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21 in the mail? 

A I beg your pardon? 

Q I say, did you receive the items 

21 in the mail? 


734 


in Exhibit 


A No, sir. They were handed to me by Joe Doyd. 

Q And as to 21-A, did you get that under separate 


cover? 


A 

Q 

consist of 
A 
Q 
A 
Q 


No, it was in the envelope with the certificates. 
And at the time that you got it, did 21-A 
one or two pages? 

It’s a single — 

21-A is what I am referring to. 

This is 21-A. 

So it's a single sheet? 


A Yes. 


Q Now, the handwriting that appears on 21-A, 


is that your handwriting? 

A No, sir. 

Q Do you know whose it is? 

A No, I don't. 

MR. SEGAL: Your Honor, I would object to 
210A as far as the handwriting is concerned. 

THE COURT: We will eliminate the handwriting. 


MR. SEGAL: 


With that excision then I would 
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THE COURT: There is handwriting on both 

sides of this tape. 

Would you look at each and see if you can 
identify either. 

THE WITNESS: No, your Honor, I cannot identify 

either one. 

THE COURT: All right. 

$ 

Then what we will do is to have the column 
xeroxed with the handwritten matter left off the redacted 
copy of Exhibit 21-A. Otherwise, it is received. 

(Government Exhibit 21 and 21-A received 

in evidence) 

BY MR. SUSSMAN: 

q Now, Dr. Chapel, after you gave Mr. Boyd this 

list of twelve that we were talking about, what if anything 
happened next with respect to Select Enterprises? 

A I believe that this, as my memory serves me, 

this brings us up to on or about the 20th of February 
and at that time Joe Boyd and I and Mike Bickel made an 
automobile trip to the bank in Atoka, Oklahoma. 

q Would you tell us the name of the bank and 

what, if anything, you did there? 

A It's the Atoka Bank and we went there and we met 
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with its president, Mr. Howard Brookshire and for most of 
the time that we were there, Mr. Bickel and I were in the 
anteroom, I guess you would call it, the lobby of the 
bank, while Mr. Boyd and Mr. Brookshire were in Mr. 
Brookshire's office and I don't recall any other 
events that took place, actually, on that visit to the 
Atoka Bank. 

Q What if anything happened after you left the 

Atoka Bank? 

A We drove back to Dallas and it was either on 

that same afternoon or the next day that there was 
another conference at which -- and this conference 
incidentally, to the best of my recollection, was in the 
room at the Holiday Inn and at that meeting with Mr. Boyd, 
myself, Bickel — Mike Bickel — and Jim Joiner — and 
during this particular meeting, I was handed ten 1,000 
share certificates of Select Enterprises stock made out 
in my name, and these were given to me. 

I examined them and Mr. Boyd asked me to 
execute stock powers for these stocks which I did and then 
three of these stocks were given to Mr. Bickel and myself 
to be used as an additional collateral, two of them, that 
is — to be used as additional collateral on a loan that 
we already had at the Texas Bank and Trust Company 
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q Let me stop you there.and ask you to look at 

Exhibits 270 and 271 and tell the jury whether you can 

identify those two exhibits. 

A Exhibits 270 is one share of Select Enterprises 

stock made out in my name and it's stock power and this 
would be the certificate that was pledged at 
THE COURT: This is one share or 

THE WITNESS: 1,000 shares. I am sorry. 

A 1,000 shares of Select stock and this one 

subsequently at that meeting 

q Which was this one that you just referred to? 

A I am sorry. No. 270, Exhibit 270 

q What's the other exhibit? 

A The other exhibit is Exhibit 271 and it consists 

of two 1,000 share certificates of Select stock and their 

accompanying powers, both made out to me. 

0 What, if anything, happened to the remaining 

seven certificates that you mentioned? 

A The remaining seven certificates of 1,000 

shares each were kept by Joe noyd. 

MR. SUSSMAN: The government offers Exhibit 270 


and 271. 


THE COURT: Received. 

(Government Exhibit 270 and 271 received 
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in evidence) 

g Dr. Chapel, did anything else happen at this 

meeting that you just talked about? 

A I missed the last part of the question. 

Q I beg your pardon. 

Did anything else happen, at this meeting that 
you have just talked about, with the stock ce.tificate? 

A I don't recall anything further aU this 

particular meeting. 

Q Would you look, please, at Exhibit 298 and 

tell us if you can identify the signature in the lower 
right-hand corner of that exhibit. 

A The signature is Myron Bickel and — 

Q Is that the same person that you have been 

talking about as Michael Bickel? 

A Yes, it is. 

And I recognize that as his signature. 

Q Now, would you please take Government Exhibit 

272 and tell the jury if you can identify Government 


21 

22 

23 

24 

25 


Exhibit 272. 

If so, tell them what it is. 

A Yes. Exhibit 272 is a no-e made out for $15,400 
to the Texas Bank and Trust Company of Dallas, Myron 0. 
Bickel and myself. 

Q Do you recognize the signatures? 
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That’s a $15,400 loan? 

Right. 

What is the role of Exhibit 194 in that loan? 


MR. SEGAL: Objection. 

THE COURT: What, if any. 


MR. SUSSMAN: Sorry. 

What if any role did Exhibit 194 have in 


that loan? 

A This 194 is a stock certificate for 50,000 
shares of United American Industries stock in the name of 
M.S. Knisely and this stock was pledged as additional 

collateral against that note. 

MR. SUSSMAN: Your Honor, the government 

offers Exhibits 271, 272, 273, 274 and 194. 

MR. EHRLICH: Your Honor, I v/ould like to 

object to 274 and I will hand this communication to the 

Court, please. 

THE COURT: Yes. 

MR. EHRLICH: I also v/ould object to 194 as 

being outside of the period of indictment. 

THE COURT: Both objections are overruled. 

The note that you sent me is marked Court's 


Exhibit 9. 


(Court's Exhibit 9 marked) 
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Q Dr. Chapel, tell the jury, please, v/hat if 
anything happened next after that bank loan? 

A I think the next happening in the series of 

events at this point was that at this point Mr. Bickel 
and I began to prepare Economic Management Services for 
the final closing of the trade that was to have been made. 

Q Would you look at Government Exhibit 275 

and tell the jury if you can identify that document and if 
so what it is. 

I direct you particularly to the two yellow 

sheets. 

A The two yellow pages of this exhibit, Exhibit 

No. 275, are a listing of the stock — the first page of 
it is a listing of the stockholders of Economic Management 
Services, showing their certificate numbers, the quantity 
of shares that they had and their names. 

Q What is the second yellow page? 

A The second yellow page is a list of the same 

names, with one exception, I believe; yes a list of all 

of the names except the one name. Clay Salyer. And the 
column of figures represents a calculation of the number 
of Select Enterprises stock shares that each of these 
people would receive when the transaction was complete. 

Q Do you know when those two yellow pages were 
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prepared and who prepared them? 


A Yes. I don't believe that I can call an 


exact date. I am sorry to say that but they would have 


been prepared very close after these certificates were 


pledged at the Taxas Bank as collateral. 


MR. SEGAL: Objection, your Honor. I don't 


follow that, about the certificates being pledged. 


THE COURT: If you do not follow it, then it 


should be cleared up by you on cross examination. 


And this typewritten front page of that exhibit. 


Dr. Chapel, when was that prepared? 


A That was prepared onthe date that is stated, 


on April 11, 1970. 


MR. „SUSSMAN: Your Honor, the government offers 


THE COURT: They are received. 


(Government Exhibit 275 received in 


evidence) 


T.IE COURT: The jury is excused until 10:00 


o'clock. 


(Adjournment taken to October 3, 1975 


at 10:00 o’clock) 
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UNITED STATES OF AMERICA 


JOE TRUMAN BOYD, Ct al. 


(Trial resumed.) 


New York, October 3, 1975; 
10.25 o'clock a. m. 


(Jury in box.) 


WILLIAM C. 


CHAPEL , resumed. 


DIRECT EXAMINATION (Continued) 

BY MR. SUSSMAN: 

Q wo left off yesterday, Dr. Chapel, with you 

just having finished tesifyin, concerning Government 
Exhibit 275, these two particular pieces of yellow paper, 
part of that exhibit. 

Can you tell uS what happened next relating 

_ aftpr those two pieces of yellow 
to Select Enterprises after tno 

paper were prepared? 

. u -f t rpcsll is thsti Mr• 

A The next event that I recan 

nickel, Mike nickel, my associate, and I took a financial 

statement of Select Enterprises to the Texas bank 4 Trust 


Company, 


i 

would you take Government Exhibit 2-1 from 
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that file and identify it. 


This is the financial statement which was 


taken to the Texas Bank. 


MR. SUSSMAN: We offer the exhibit, your Honor. 
(Government's Exhibit 2-1 was received in 
evidence.) 

Q What happened next with respect to Select 

Enterprises? 

A I believe that the next thing in the sequence 

of events was that I was asked to arrange for my secretary 
in Fort Worth to pick up a package of documents from the 

Securities and Exchange office. 

Q Who asked you? 

A Joe Boyd. I 

Q Would you please tell the jury what happened 

with respect to that request after it was made? 

A I picked up my secretary, Jean Radtke, and 

drove her to the Securities and Exchange Commission. She 
went in the building, picked up the package; she was 
carrying a letter signed by Mr. Weber, Selwyn Weber, 
authorizing her to pick it up, and she, while there, gave 
the Securities and Exchange Commission a receipt; she came/ 
back to the car and brought the package and I dropped her 


25 


off. 




XX 


ft 267. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


747 

Chapel - direct 

pgs ._ • 

q Look at Government Exhibit 53 and tell 

you can identify that? 

A This is a latter authorising the pickup of these 

. Mr Weber, and the handwritten receipt 

documents signed by Mr. weoer, 

by Jean Radtke. 

Q do you recognize her handwriting? 

A Yes. 

MR. SUSSMAN: We offer the exhibit. 

(Government's Exhibit 53 was received in 

evidence.) 

Q Can you tell us approximately when it was that 

you drove Mrs. Radtke to the Securities and Exchange 
Commission for the purpose you described! Give us the 

d ate. 

A xt would be, as best as I can recall, in late 

February of 1970. 

Q What happened thereafter, the next thing that 

happened with respect to this? 

.. . • x. T recall was that in the 

A The next thing that I recai 

course of several almost daily meetings that we were having 

„ith Mr. Bickci and Mr. Boyd and myself, discussions were 

entered into about insurance policies and the lives of 

joe Boyd and Jim Joiner, primarily with Mr. Bickel who was 

an insurance agent. 
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Q Tell us the substance of those conversations 

on that subject that you yourself had? 

A The only recollection that I have of my partic- 

ular involvement in that had to do with discussions relative 
to the possibility of purchasing life insurance policies 
on Boyd and Joiner, and I believe that, as I recall, the 
suggestion was made that this be done - at least it was 

introduced to me by Mr. Boyd, I believe, Joe Boyd. 

I in turn, contacted Bickel and he came into 


the conversation and that's all that I know about. 

Q would you look at Government Exhibit 281-A and 

tell the jury if you can identify the signature which appear 
at the bottom? 

A Ye ‘s. On the third page I can identify the 

signature of Mike Bickel. 


V.r" 
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2 

Q 

Any on the second page? 

3 

A 

Joe Boyd and M.S. Kniseiy. 

4 I 

Q 

You recognize those handwritings, do you? 

5 

A 

Yes. 

G 1 

Q 

On the second page? 

7 

A 

The second page, M.O. Bickel, I recognize 

8 

• ^ m c vnicpiv. I am not familiat 
that. I also recognize M.S. Kniseiy. 

9 

with the others. 

10 

Q 

Would you tell the jury, please, what happened 

11 

next after 

the signing of those documents which are Exhibit 

12 

281-A for identification? 

13 


The next event that I recall was that in the 

14 

1 A 
| process of 

preparing EMS for trade with Select, I, with 

15 

the help of Mr. Bickel, drew up an agreement, a proposed 

11 

16 

agreement, 

for this switch, or trade. 

17 

Q 

Would you take up Exhibit 282 and tell the jury 

18 

if you car 

identify that document? 

19 

A 

Yes, I can. 

20 

i ° 

What is it? 

21 

A 

This is the agreement that was drawn up as a 

22 

proposed agreement. 

23 

I ° 

Between you and Bickel? 

24 

A 

Right. 


25 


MU. SUSSMAN: 


We offer it. 
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(Government Exhibit 282 for identifica¬ 
tion was received in evidence) 

• q Dr. Chapel, would you please look at page 2 

of Government Exhibit 282 in evidence, in the middle of the 
page, beyond where it says "purchase price." The state¬ 
ment is made that there is an Exhibit A to that agreement. 

Would you tell the jury what that Exhibit A 


was? 


A Exhibit A was a letter which we prepared which 

outlined what v described as the future potential of EMS. 
q Would you look at Government Exhibit 283 and 

identity that document, if you can? 

‘A Yes. This is the letter which was prepared 

that is mentioned in 282. 

q At the bottom of the same page of 282 tnat 

you were looking at there is reference to an Exhibit B. 

Can you tell the jury, please, what that 

Exhibit B was? 

A Oh, that is a letter from an attorney, Mr. 

Benker, and it is a description of the — 

q Without describing what is in the letter, 

can you identify the exhibit? 

A Yes. W.is is the letter on the letterhead of 

Chandler and Kerr, attorneys. 
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that is Exhibit B, is it? 


Yes. 


evidence. 


MR. SUSSMAN: We offer 283 and 284 in 


(Government Exhibit 283 and 284 


received in evidence) . 

Q NOW, Dr. Chapel, referring you again to 

page 2 of Exhibit 282, you will see that it says the 
purchase price is $230,000. That was the purchase price 


for what? 


I'm sorry. The purchase price for what, 


did you say? 

Q What was going to be purchased for $230,000? 

A All of the stock, that is, the outstanding 

stock, of Economic Management Services. 

q And if you will now look at Exhibit 283 and 

the last paragraph on the last page of that document, 

you will also see the figure $230,000. 

is there any relationship between those two 

figures of $230,000? 

MR. SEGAL: Objection. 

THE COURT: The objection is overruled. 

A Yes, there is a relationship. 

q What is that relationship? 
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A The figure in 282 is arrived at by taking the 
figure on — may I refer to this other exhibit which 

we were talking about? 

Q Certainly. 

A This list, the yellow pages list, which 

outlines the number of shares of Select Enterprises that 
it would require to trade on a three for one basis with the 
EMS stockholders, totals out to 15,333 shares. 

15,333 shares multiplied by the $15 per share 

price.comes up to 230,000, $232,000 figure. 

And this figure in turn was used in Exhibit 282 \ 

in order to — 


MR. SEGAL: Objection. 

THE COURT: Used by whom? 

THE WITNESS: By me and Mr. Bickel. 

THE COURT: You may complete your answer. 

A (Continuing) — in order to work back from 

there to draw out a proposed future forecast for EMS. 

Q Now, if you will look at pages 2 and 3 of 

Exhibit 283, and in particular to paragraphs 3 and 4 of 
that exhibit which appear on those pages, you will see 
some computations. 

Can you tell the jury what, if any, relation¬ 
ship those computations have to the $230,000 figure? 



)- 
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MR. SEGAL: Your Honor, I would object to the 
word "design." I think the witness is testifying 
THE COURT: All right. 

Just do not use the word "design. 1 Let's 
get a more factual and less conclusory reference, if there 


is one. 


THE WITNESS: Okay. 

Q Proceed. 

A I beg your pardon? 

q Go ahead with your answer. 

A Well, if I can describe this clearly, the 
figure of $230,000, in order to justify that figure we, 

Mr. Bickel and I, started out by describing the potential 
of EMS over a period of two years, and we put these figures 

on paper in order to total up to that final end result 

justifying the $15 a share, $230,000 purchase price. 

q What was the next thing that happened with 

respect to Select Enterprises, Dr. Chapel? 

A The next thing was — 

q After the completion of these exhibits you 

have just been talking about. 

A Oh. The next thing that happened was that Joe 

Boyd asked me to go to the Atoka Dank in Atoka, Oklahoma 



25 


with him and sign the note. 


i 
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Q Look at Government Exhibit 286 for identifica¬ 

tion and tell the jury if you can identify that document. 

A Yes I can. It is a note on the First National 
Bank of Atoka signed by me. 


Q That is the note you just referred to? 

A Yes. 

MR. SUSSMAN: We offer it. 

THE COURT: Atoka is A-t-o-k-a? 

THE WITNESS: Ye3, your HOnor. 

THE COURT: Where is that located? 

THE WITNESS: It is in southeastern Oklahoma. 

q How far is it from Dallas? 

A I don't recall exactly, but it is approximately 
100 miles, I think. 

(Government Exhibit 286 for identification 

was received in evidence) 

Q Did you have any conversation with Mr. Boyd 

with respect to the signing of Exhibit 286? 

A Yes. 

Q Tell the jury what that conversation was, 
please. 

A The conversation was that he wanted me to 

sign this note at the bank. He indicated, or he said, 




told me, that it could save Select Enterprises and that the 
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reason that he didn’t sign it himself was that he was up 

to his loan limit at the bank. 

Q Did you have occasion to sign any other 

document while you were at the Atoka Bank? 

) 

A 1 did present a financial statement. However, 

this was not actually signed at the Atoka Bank, as I 
recall. 

MR. SEGAL: I'm sorry. I didn't hear that. 

THE WITNESS: I said I did present a financial 


statement, but I don't recall that I actually signed it 
right at the bank. 


Q Will you look at Exhibit 269 for identification 

and tell us if you can identify that document? If so, 
tell us what 'it is. 

A Yes. It is a personal financial statement in 

my name, signed by me. 

Q Is that the financial statement you just 

referred to? 


A Yes, it is. 

q Would you look at the back part of that and tell 

us if it refers to Select Enterprises? 

A Yes, it does. 

MR. SUSSMAN: We offer it. 


25 


MR. SEGAL: 


May I have a brief voir dire on 
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THE COURT: Yes, certainly, 


VOIR DIRE EXAMINATION 
BY MR. SEGAL: 

Q Dr. Chapel, was Exhibit 269, the personal 

financial statement, submitted in order to obtain the loan 

indicated by the note in Exhibit 286? 

A I'm not sure that it was submitted in order 

to obtain the loan but, rather, submitted in order to 

support the loan. 

q But was this 269, this Exhibit 269, submitted 

at or about the same time as 286, Exhibit 286, was signed? 
A Yes, to the best of my recollection. 

MR. SEGAL: No objection. 

(Government Exhibit 269 for identifica¬ 
tion was received in evidence) 

BY MR. SUSSMAN: 

Q Dr. Chapel, in you will look at the reverse 

side of that Exhibit 269, there is an entry called 
•'Other stocks and bonds," and under that entry there is a 
line which says "10,000 Select Ent., Inc., W.C. Chapel, 
$150,000 cost, present market value $160,000. 

Did anybody tell you to put that information 


* a 
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MR. SEGAL: Objection. 

THE COURT: He may answer the question yes or 


no. 


Yes. 


Q 

A 

Q 


Who told you? 

Joe Boyd. 

What happened next with respect to Select 
Enterprises after the note? 

A Let's see. Shortly after that we received — 

we again referring to Mr. Bickel and myself another 
financial statement from Select Enterprises. 

Q Did anything happen before you received that 

financial statement? 

A Let me think just a moment. 

My memory escapes me as to this sequence here 
at this point. 

(Pause) 

I'm sorry. I have a sort of a mental blackout 
here suddenly. 

Q Did you go anywhere before you received that 

financial statement? 

A Oh, yes, yes, certainly. At that point 

Q Where did you go and who were you with? 

A At that point I went to Abilene, Texas for a 


■WliilH 
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meeting of the board of directors of Select. 

Q Tell us who was there and where it took 

place. 

A The meeting took place in the office of Mr. 

Robert Ford, an attorney, and at the meeting were myself, 

Mr. Boyd, Dr. Knisely, Mr. Ford, Selwyn Weber, Dr. Halvord 
Hensen, Ed Goodloe, Mr. Barnett. Those are all I recall. 

Q Do you see Mr. Ford in the courtroom? 

A Yes, I do. 

Q Point him out, please. 

A He is the gentleman in the gray suit 

MR. GOLDMAN: Identification conceded, your 

Honor. 

Q Do you see Dr. Knisely in the courtroom'-' 

A Yes. Dr. Knisely is over at the right, my right. 

] 

Q My extreme left? 

A Yes. 

Q Do you see Mr. Weber in the courtroom? 

A Yes. This is Mr. Weber here in the blue suit. 

Q Do you see Mr. Barnett in the courtroom? 

A I'm not able to recognize Mr. Barnett. I only 

met him one time. 

Q Do you see Mr. Goodloe in the courtroom? 

A I'm also not able to.recognize Mr. Goodloe. 
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Q Would you tell us ,♦ please, when this meeting 

began, how long it lasted, what happened at it? 

A Well, the total meeting began, as I recall, 
in what is best described, I suppose, as early evening, 
around the dinner hour. 

As I recal', when we arrived there, it was still 
light. And the meeting began as soon as everybody got 
there. 

And a description was given of all of the 

Q You say a description was given. Who gave 

it? 

A Well, may I put it this way? Each of the 
assets of Select was described by a different person, and 
1 don't recall which was described by whom. 






Chapel -direct 


760 


A 280 

pgs 


q would you tell us, please, what assets were 
described? 

A There was discussion of oil properties. 

Q What was said about that? 

A Their location was described — and I don't 

recall the location because I was not familiar with the 
country even then. Its potential - the oil properties' 

potential was described, potential income. 

Then the mica mine was described along with its 

future potential and information relative to how much mica 

could be taken from it, as I recall. 

q do you remember whether it was stated where 

that mica mine was? 

A Yes. That mica mine was in New Mexico. 

q Go on. 

A Then there was a description of an office 

P 

building in Midland, Texas, and also information was 
given relative to the income of the office building. 
q What information was given? 

A I don't recall the exact details, but there were 

figures given as to gross and net income. 

q Go on. b 


A Then also a description was given of some land 

in California which was there - I don't remember the name 


V 
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of the valley, but it is in Southern California -and a 
description was given of that land and its value was 

stated. 

That'S about all I can recall of the descrip¬ 
tions of these various pieces of property. 

I described the Economic Management Services. 

0 What, if anything else, happened at that 

meeting? 

A After the meeting itself, what I considered to 

no the actual board of directors' meeting was concluded, 
then some of those in attendance - not all. and I don't 
recall all of the names - but some of those in attendance 
went to work separately. I was excused from the room 

and they continued to work for a long time. 

* -hom ever tell you what they worked 
q Did any of them ever texj. y 

at? 

A I was told they wore preparing 

MR. KRIEGER: I object to that, your Honor. 

Narrative hearsay. 

THE COURT: We will pass chat. 


Q What was the next thing that happened after 

that? 

A The next thing was back in Dallas when I 

received a copy of a new financial statement; that is. 
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by "new" I mean to replace the one that we discussed 


earlier. 


this? 


MR. SEGAL: Your Honor, may we have a date on 


Q When did this happen, Dr. Chapel? 

A The Abilene meeting was, as I recall, in late 

March. I also seem to recall it was either on a Thursday 

or Friday. I seem to recall Thursday. 

The episode of receiving the new financial 
statement was, to the best of my recollection, the follovcxng 
Monday, which would place it either late February or early 


March, 


By what means did you receive it? 

Just a moment. I am confused on those dates. 


Late March or early April. 


Building. 


By what means did you receive this? 

Joe Bo:'■ gave it to me in the 1 Main Place 


Did you do anything with it? 

Yes. We took a copy of it to the Texas Bank 



& Trust Company. 



Q Would you take Government Exhibit 3-N from the 

pile there and tell the jury if you can identify that 
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document? 
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2 

A Yes. This is a copy of the financial statement 


3 

that was taken to the Texas Dank. 


4 

MR. SUSSMAN: We offer that. 


5 

(Government's Exhibit 3-N was received in 


6 

evidence.) 


xx 7 

Q Dr. Chapel, in that week in which you received 


8 

Exhibit 3-N, did you have occasion to do anything else 


9 

with respect to Select Enterprises. 


10 

A Yes. I prepared a stockholders' newsletter 


11 

for Select Enterprises. 


12 

q Can you tell us how you prepared that letter 


13 

from the time it first came to your attention until the 

. 


14 

time you completed it? 


15 

A In the early part of the week, as I recall, 


16 

on this particular week following the Abilene meeting, 


17 

joe Boyd told me that we needed to have, or he needed to 


18 

have, a newsletter to send out to the stockholders of 


19 

Select. He described to me what the newsletter should 

20 

contain essentially, and I proceeded to work out a rough 


21 

copy which was later shown to Joe Boyd, and he made further 


22 

suggestions as to changes in the final form and subsequent!! 

r 

23 

the final copy of it was typed. 


24 

q Would you look at Government Exhibit 4-A, 


25 

please, and tell the jury if you can identify that document! 

f 
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A Yes. This is the newsletter that was done. 

MR. SUSSMAN: We offer that, your Honor 

(Government's Exhibit 4-A was received in 

evidence.) 

MR. SUSSMAN: Your Honor, I am going to give 
Dr. Chapel another copy. in fact, the copy is 4-B for 
identification. It is a copy of that exhibit. The 
text is the same. I represent that so that I can ask 

him about it while the jury has it. 

*HE COURT: I will give him my copy. 

MR. SUSSMAN: No, your Honor. I will give him 


my copy of 4-A. 

BY MR. SUSSMAN: 

Q Dr. Chapel, would you please, looking at the 

% 

copy of 4-A in evidence that you have before you, go 
through it paragraph by paragraph and state briefly the 
source of the information in each of the paragraphs? 

A Essentially the wording in the first paragraph 

is mine. 

Q And the next one? 

A As is the next one. 

THE COURT: Go through these so your testimony 

can be meaningful for those who arc listening. After you 
have identified the source, please read the statement that 
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you have identified. , 

THE WITNESS: The entire paragraph? 

THE COURT: Yes, so we will all understand 

what it is that you have identified. First state the 

source and then read the paragraph. 

A Well, the wording of the first paragraph is 


mine. 


"The time has come for you as a stockholder in 
Select Enterprises, Inc. to begin to share in some 
of the excitement and enthusiasm as well as the 
feeling of confidence and rolidarity that has been 
generated in the minds and hearts of your Board of 
Directors over these past few weeks of intensive 
organizational activity. This feeling radiates 
to all who have been in a position of being able 
to view fully and firsthand the progress made in 
so short a time. For this reason, this letter 

is being sent to all of you that you nay be made 
an integral part of the prgress, and feel as we 
your officers and Board of Directors do, that 
Select Enterprises, Inc. has truly set the pattern 

for perpetual progress." 

The next par-graph is also my wording: 

"As a stockholder, you can confidently take 
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assurance in the fact that Select Enterprises has 
faced the tests of sound business and economic 
thought and has not been found wanting." 
q Give us the source of your information in the 

next paragraph after you have read that paragraph? 

A The next paragraph, the source of the information 


is Joe Boyd. Now I will read the paragraph: 

"Select Enteprises began its program of 


acquisition of properties by laying down first a 
firm, workable, yet simple series of criteria by 
which to judge each potential property prior to 
any further consideration. First, the property 
should be fully debt free; Second, it should be 
currently producing substantial income, or possess 
inherent tangible value; and third, it must have 
an attractive potential for future growth under 
sound management and adequate financial. These 
criteria, more particularly the first, were felt 
necessary in today's economy, since it seemed far 
more in the interest of the stockholders to insist 
upon a debt-free status, and reflect the earnings 
to the stockholders than to be paying out profits 
in the form of today's high interest rates." 

And the next pai.*-jraph? 


Q 
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A The next paragraph, again this information was 

given to me by Joe Boyd: 

"Among those Select Enterprises which have met 

and passed this test are such holdings as producing 
mica mines in New Mexico, producing oil and gas 
properties in Comanche County, Texas, commercial 
and residential development properties in Midland, 
Texas, and agricultural properties in the famed 
Imperial Valley of California. 

Q Go on to the next paragraph? 

A The next paragraph, again the information was 

supplied by Joe Boyd: 

"In addition, numerous other potentially 

valuable acquisitions are in varying stages of 
% 

consideration for participation in the rapidly 
growing family of Select enterprises, such as 
ranch lands, hotel properties, manufacturing 
interests, resort properties, a Fort Worth-Dallas 
based management consulting firm, and many more 
holdings of highly diverse nature. 

Q Let me stop you there and ask you if you know 

what company was referred to as the Fort Worth-Dallas based 
management consulting firm? 

A That would be EMS. 
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Q Your company? 

A Right. 

0 Go on to the next paragraph? 

A The next paragraph, again the information was 

supplied to me by Joe Boyd. 

"All of this has accrued to the current Select 

Enterprises financial stawtement showing some 
$49 million in assets and no liabilities. Of 
course, only those properties actually a part of 
Select's family at this writing are reflected in the 

above statement." 

The next paragraph is also information given to 
me by Joe Boyd. 

"The mica mines in New Mexico have been fully 
owned by SEI for some time, and are now actually 
producing substantial commercial quantities of this 
valuable mineral. In recent weeks improvement 

have been made at the mine site. Improvements 

have been made in the processing facilities, and 
several new and additional pieces of equipment have 
been added to further enhance the productivity of 
this property." 

The next paragraph is also supplied by Joe 


Boyd: 


l 
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"The oil and gas holdings located in Comanche 
County, Texas are likewise enjoying current productive 
status. One well is being pumped successfully at 
this time and preparations are underway for drilling 
of 23 more. The field itself is well established 
geologically as a sound area for this project. 
Reputable geologists have studied this field and 
their reports indicate that this particular holding 
is of great potential for the near future as well 
as on a long range forecast basis. 


The next paragraph is information provided 


by Joe Boyd: 


"Located in the West Texas City of Midland, 
Select Enterprises has acquired substantial holdings 
in both commercial and residential properties. 

Some of this property is developed, and some is 
in varying degrees of development. Architectural 
firms have completed preliminary plans for total 
development and the vision of the future for this 
enterprise is most encouraging." 

The next paragraph, information also supplied 


by Joe Boyd: 


•'One of the more recent acquisitions brings to 
Select Enterprises a truly great potential. This excit 
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ing event is the securing of approximately 93,000 acres 
of land located in the well-known Imperial Valley of 
California. The Imperial Valley has been considered among 
the richest and most productive land anywhere in the world. 
Careful development of this holding can generate a large 
potential profit to Select Enterprises and its stockholders, 
and can also prove to be a great benefit to the Imperial 
Valley and its surrounding ancillary enterprises. 
q Go on to the next paragraph. 

A The next paragraph, this information is relative 

to EMS and I supplied this information: 

"One of the more potentially profitable of 
the enterprises under consideration for acquisition 
is a Dallas-Fort Worth based firm known as Economic 
Management Services, Inc. This firm is currently 

engaged in management consulting for professional 
people thiough training seminars, and through 
individual consulting contracts. A recent field 
test indicates that this firm is capable of generating 
a cash flow conservatively in excess of one-quarter 
million dollars in the next two years with an 
extremely modest expenditure. They have currently . 

scheduled seminars in many states including Oklahoma, I 
Texas, Indiana, Minnesota, .California, Montana, an . 
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2 

others." 


3 

q Let me stop you there. I refer you to the 


4 

portion of this paragraph which relates to a cash flow 


5 

1 

conservatively in excess of one-quarter million dollars in 


6 

the next two years with an extremely modest expenditure. 


7 

Does that cash flow have any relationship to the $230,000 


8 

figure you were talking about earlier? 


9 

MR. SEGAL: Objection. 


10 

T1IE COURT: Well, whether he asked that question 


11 

or what if any relationship has that inforamtion to the 

* 


12 

$230,000, I would allow that. 1 think the question 


13 

the same. 


14 

You may answer. 

1 

15 

(Record read.) 

1 

16 

A Yes, it does. 


17 

q Would you describe for the jury what this 


18 

relationship is? 


19 

A well, the figure of $230,000 which we described 


20 

on a previous exhibit where we were drawing out the 


21 

proposed future of EMS, yes, that figure was the figure 


22 

that prompted the words "a million dollars" in this 


23 

particular exhibit. 


24 

q Was Economic Management Services debt free at 


25 

the time of this writing? 

1 
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No, it was not. 

Please describe what its financial condition 

Well, actually, it was in very bad financial 

Instead of characterizing it, describe it. 

Say what loans it had, if any? 

A We had loans at the Texas Bank & Trust Company; 

we had a loan, a large loan, $15,000, as I recall it, at 
the Texas Bank £. Trust Company; we had a smaller loan -- 
I don't remember the name -- at the Citizens Bank of 
Princeton, Texas. 

Q Had Economic Management Services any net income 

in the year 1970? 

A Net income? No. 

Q Had it had any loss in — 

MR. SEGAL; Your Honor, I'm sorry. I object 
to this. I think that we are getting someth ing that is 
conclusory, which has no bearing on that which is stated 

in this exhibit which is being read. 

THE COURT; The jury will decide whether it has 
any bearing in the light of the statement that says that 
one of the more potentially profitable enterprises and 
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was? 

A 

condition. 
0 


25 


so on. 
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2 


You may continue statinq what this enterprise 

3 

revealed 

with respect to its finances. 


4 


THE WITNESS: Would you mind restating 

the 

5 

question 



6 

Q 

Had it had any loss in 1970? 


7 

A 

Yes. 


8 

0 

Can you approximate the amount of that 

loss? 

9 1 

A 

I'm afraid I can't. I don't have any 

basis 

10 

for that 

• 


" 

Q 

When was Economic Management Services 

found 

12 

dead? 

• 


13 

A 

It was in January of 1969. 


14 

Q 

• 

Had Economic Management Services any net income 

15 

in the year 1969? 


16 

A 

For the total year, no. 


17 

Q 

How large was the loss that year? 


18 

A 

1 don't even recall that figure. 


19 n 

Q 

It was approximately — 





/ 

20 

A 

It was substantial and resulted in our having 

21 

to make 

these loans. I would estimate that the 

loss 

22 

would probably have run -- 


23 


MR. SEGAI.: Objection, your Honor. 


24 


THE COURT: We can't take probabilities. 

25 


THE WITNESS: I'm sorry. 



4 
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THE COURT: It was not making money? 

THE WITNESS: No, sir, it was not. 

THE COURT: It was losing money? 

THE WITNESS: Yes, your Honor. 

Had it ever made money? 

Not a profit, no. 

Go on to the next paragraph. 

THE COURT: Did it have any assets? 

THE WITNESS: Very minor, your Honor. 

THE COURT: What did the assets consist of 

besides the furniture and fixtures? 

THE WITNESS: That's it. That would be all. 
THE COURT: It just had an office somewhere 

ith some furniture in it; that composed the assets? 

THE WITNESS: Those are the assets. 

THE COURT: You wrote that that was one of the 

more potentially profitable enterprises? 

THE WITNESS: Correct. 

THE COURT: Go ahead. 


w 


BY MR. SUSSMAN: 

q Go to the next paragraph. 

A. The next paragraph was information which, again 

was supplied to me by Joe Boyd: 

"Offices of Select Enterprises, Inc., which 
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2 

is a Nevada corporation, are located in Midland, 



3 

Texas and in Dallas, Texas." 



4 

Q Go on. • 



5 

A The next paragraph, information supplied by 



6 

Joe Boyd: 



7 

"The Midland office which is currently the 



8 

headquarters of the corporation is housed in the 



9 

Patio Building. This building is owned by 



10 

Select Enterprises. It is considered a most 



11 

valuable asset, and is located in the heart of 



12 

Midland's business district which in turn is 



13 

considered the center of West Texas." 



14 

Q Go on. 



15 

A The next paragraph is — I suppose I would have 



16 

to say that both Mr. Joe Boyd and myself supplied this 



17 

because this was being done in this office: 



18 

"The Dallas office is located in the new 



19 

'1 Main Place* complex in downtown Dallas, hub of 



20 

the Southwest's financial world." 



21 

Q The next paragraph. 



22 

A The next paragraph came from Joe Boyd: 



23 

"Plans are now underway to switch the head- 



24 

quarters of Select Enterprises to the Dallas office 



25 

in order to expedite the financial and developmental 









Q Go on. 

A The next paragraph is my wording: 

"With the foregoing in mind, we the officers 
and board of directors of SEI feel that you will 
readily recognize the outstanding possibilities 
and potential existing through the vigoror and 
enthusiastic management policies of this unique 


organization." 

The next paragraph was supplied by Joe Boyd: 



"Subsequent releases such as this will be 
prepared for you the stockholder in Select Enterprises 
Inc. periodically each 30 to 45 days in order to keep 
you abreast of the rapid fire progress of this 
progressive and aggressive corporation. Sincerely 
yours for the officers and board of directors, 

M. S. Knisely, president. Select Enterprises, Inc. 


25 
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q is the copy of the. exhibit which you have 

signed in any name? 

A Yes, it is. 

q Do you recognize the signature? 

A It has the signature ot H.S. Knisely, and in 

this instance I can't be absolutely certain c£ recognising 
the signature. 

q In the course of preparing Exhibit 4-A, did 

you have occasion to work late any night? 

A yes. As a matter of fact, in one particular 

instance during that week that we were working on this 
I did work very late and therefore stayed in Dallas. 

q will you look at Exhibit 289 and tell us if 

you c n identify that document, please? 

A Yes. 289 is a motel bill from the Holiday 

Inn for one night's lodging, where I stayed. 

MR. SUSSMAN: We offer that exhibit. 

MR. SEGAL: Objection, your Honor. 

THE COURT: What difference does it make 

whether he stayed late? 

Sustained. 

q Can you tell us what happened with that news 

re lease, 4-A In evidence, after you finished preparing it? 
A To the very best of -ay recollection, after it 



» 
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was completed in its final form, a limited number of 
copies were made — by "limited" I mean probably — not 
"probably", but not over fifty copies' — let me change that: 
not over twenty-five copies were made at a rapid print shop, 
and then later on, and I don’t recall how much later on, 
additional copies were made in larger quantity, and I 

don't recall the quantity. 

q Did you ever have occasion to give a copy of 

that news release to anybody? 

A Yes. V7e gave one, Mr. Dickel and I gave one, 

to the Texas bank. 

q Will you look at Exhibit 4-F, please, and 

tell us whether you can identify that? 

A Yes. 4-F is a copy of the news letter as well 

as a copy of a March 28th financial statement for Select, 
and these would be the documents given to the Texas bank. 
q By you? 

A By Mr. Bickel and myself. 

MR. SUSSMAN: We offer 4-F. 

MR. SEGAL: Objection, your Honor. I don t 
Know whether we have an answer. The question was, was that 
you, and "by Hr. Bickel and myself" was the answer to that 


question. 


THE COURT: What do you want him to do, to 
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MR. SEGAL: Yes, your Honor, to the question, 

THE COURT: What is the answer specifically? 

What is your best recollection as to who gave it to whom? 

THE WITNESS: Mr. Bickel and I went together 

to the bank officer and gave him these documents. 

THE COURT: In other words, one or the other 

of you had the document and you were both together at 
the time when the officer received the document from one 

or the other? 

THE WITNESS: Yes, your Honor. 

THE COURT: And it is Exhibit 4-F. All right. 
Received. 

(Government Exhibit 4-F for identifica¬ 
tion was received in evidence) 

0 Dr. Chapel, do you know James Joiner? 

A Yes, sir. 

Q Did Mr. Joiner ever say anything to you with 

respect to that newsletter? 

MR. STOKAMER: Excuse me, your Honor. I did 

not hear the question. 

THE COURT: Did he say anything to him 

about it. 


* 


\ 





780 


A 300 

jgjw 4 Chapel - direct 

A Yes, he did. He mode the comment that "some¬ 
body is going to get in trouble over this." 

MR. KRIEGER: I object to that and move 
that it be stricken, if the Court please. 

THE COURT: It is received as against the 
Defendant Joiner. 

Q Would you look at Exhibit 4-G — 

MR. KRIEGER: Joiner is not on trial, if the 

Court please. 

THE COURT: He is a co-conspirator. 

MR. KRIEGER: I would press my objection. 

THE COURT: This is a statement of a co¬ 
conspirator, allegedly. 

MR. KRIEGER: But not binding against the 
defendants on trial, if the Court please. 

THE COURT: Depending on what the proof is. 

It may be or it may not be. I don't know. It is subject 
to connection by the proof of a conspiracy, if any. 

MR. RHODES: In connection with the Court's 

statement, I would ask the Court to advise the jury as to 
Mr. Joiner's status in this trial. 

THE COURT: I will do that at the appropriate 
time in my charge, if any. 

Q Let me .ask you two more questions about this 
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statement by Mr. Joiner, Dr. Chapel. 

Can you tell us when and where it was made? 

A Insofar as I can recall, it was made in the 

office in One Main Place on the occasion of his receiving 

and reading the first copy of it. 

Q And when was that? 

A It would have been at the end of the week that 

it was prepared. 

q March or April 1970? 

A Yes. 

q Would you now look, please, at Exhibits 4-G 

and 4-11, and in particular to the- labels that appear on the 
front of those documents; and tell us if you can identify 
the typing which appears on those labels as having come from 

the typewriter with which you are familiar. 

MR. SEGAL: Objection, your Honor. This witness 

hasn’t been qualified for this kind of testimony. 

THE COURT: Qualify him to the extent, if any, 

necessary to answer the question that you asked him. . 

q Do you recognize the typewriiing that appears 

there, Dr. Chapel? 

THE COURT: Yes or no. 
q Yes or no, please. 

A Yes. 
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Q Can you tell us what typewriter it came from? 

A This type of typewriter was one that Mr. 

Bickel had in his offices at One Main Place. 

Q What happened next. Dr. Chapel, with respect 

to Select Enterprises after the preparation of this news 
release? 


A I am trying to establish the dates involved. 

(Pause) 

Subsequent to the preparation of this newsletter, 
a document with similar copy in it was prepared as a piece j 
of literature. 

I 

Q Who prepared it, if you know? 

A I did. 

Q Would you look at Government Exhibit 5 and 

tell us if you can identify that document? 

A Yes. That is a copy of the piece of literature 

that was prepared. 

MR. SUSSMAN: We offer it. | 

MR. SEGAL: Objection, your Honor. There is 

no basis for introducing this document. 

THE COURT: What do you say were the circumstance 

L 

of the preparation of Exhibit 5? r 


THE WITNESS: Your Honor, I took the information 
from the newsletter and had it sot in typo by a printer, 



SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE 



YORk: NY - 791 • 1020 




1 


A ,303 

jgjw 7 Chapel - direct 783 


2 

and there are some additions to the copy, and that was 

3 

then subsequently printed. 

4 1 

THE COURT: What was the source of the 

5 

additions? And what were those additions? 

6 

THE WITNESS: If I could have the document, 

7 

please. 

8 

THE COURT: Yes. 

9 

(Handing) 

10 

(Pause) 

11 

THE WITNESS: On the inside of the folded 

12 

piece, the large paragraph on the right-hand side indicates 

13 

that there are liabilities of $650 now, whereas the 

. 

14 ! 

original newsletter said, as I recall, no liabilities. 

15 

And then on the panel on the back, under the 

16 

heading of "Officers," all of this material has beer 

17 

• 

added. And on the bottom, under "Consultants," that has 

i 

18 

also be added. 

' 

19 

THE COURT: Was this document distributed 

20 

to anybody? 

21 

THE WITNESS: I don't recall, your Honor, what 

22 

was done with it after its printing. 

23 

MR. SUSSMAN: I would represent to the Court 

24 

that it was distributed. 

25 

THE COURT: In other words, you are asking me 




/ 
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• 

2 

to receive it subject to proof of distribution? 


3 

MR. SUSSMAN: Yes. 


4 

THE COURT: Received. 


5 i 

(Government Exhibit 5 for identification 


6 

was received in evidence) 


7 

Q Will you describe for the jury, please, Dr. 

1 

8 

Chapel, the preparation of Exhibit 5, briefly, from the 


9 

time you began it until the time you completed it? 

> 

10 

A Joe Boyd expressed to me that after the prepar- 


11 

ation of the newsletter that we discussed earlier that he 


12 

wouId like to have a peice of literature describing Select 


13 

Enterprises. 

ft 

14 

So I took the newsletter and used the basic 

' 

15 

wording from the newsletter and rearranged it as to its 

t 

16 

format (indicating), and took it to a printer in Dallas 


17 

. 

and had the type set rather than typewriting and ordered 


18 

the printing. 


19 

Q Did you receive the finished product? 


20 

A I don't recall having received the finished 


i 

21 

product. 


22 

0 What happened next after the preparation of 


23 

| Exhibit 5 with respect to Select Enterprises, Dr. Chapel? 


24 

A I believe the next — sorry. My recollection 


25 

is that the next thing that happened was that Mr. Bickel 
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2 

and I went to the Central Dank in Farmers Branch, Texas. 



3 

Q Had you received anything prior to going there? 



« ii 

A Oh, yes. As a matter of fact, I did. I 



5 

received a subpoena. 



6 

Q From whom and with respect to what? 



7 

A From the Securities Exchange Commission in 

l 



8 

Fort Worth, ordering me to appear for a hearing and to 



9 

brinq all of the documents and books and so on in connection 



10 

with EMS as well as anything that I ~ight have in connection 


► 

11 

with Select. 



12 

Q What, if anything, did you do after receiving 



13 

that subpoena? 



14 

A After I received the subpoena in the mail, 



15 

1 drove to Dallas, to One Main Place, and told and showed — 



16 

told Joe Boyd and Mike Bickel about having received it, 



17 

and showed it to both of them. 



18 

Q Would you tell us, please, what, if any, 



19 

conversation ensued? 



20 

l 

A The conversation that followed that was Joe 


21 

Boyd assured me that it was no problem and that it would 



22 

be all right, everything v/ould be okay. 

i 


23 

And I asked for an opinion as to whether or not 


2-1 

I should secure an attorney to go with me to the hearing. 



25 

Joe Boyd didn't think that I should and Mike Bickel thought 
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that I should. 

Q What, if anything, happened after that? 

A Later on that day or possibly the following 

day, in a subsequent conversation with Mike Bickel, he 
convinced me that in fact I should take an attorney with 
me. 

He then agreed to contact Mr. Kerr and ask 
him to accompany me to the hearing. 

THE COURT: Is this a convenient: stopping 

place? 

MR. SUSSMAN: Yes, your Honor. 

THE COURT: We will take our mid-morning 

recess now, ladies and gentlemen of the jury. 

(The jury left the courtroom) 

MR. RICHMAN: Will your Honor hear an applica¬ 

tion on your way back from the recess, before the jury 
comes in? 

THE COURT: We can take it now. 

MR. RICHMAN: I respectfully ask your Honor to 
direct the United States Attorney to produce Miss Paula 
Douglas, who has exculpatory material on behalf -- 

THE COURT: Who has done what? 

MR. RICHMAN: Who has an affidavit submitted 
on behalf of defendant Titlow, or, in the alternative, if 

SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE 
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the U.S. Attorney will consent that this sworn statement 
be introduced so that we may spare the expense of bringing 
this witness in from Reno or Tonapah, Nevada. 

THE COURT: What authority have I got to 

direct the U.S. Attorney to produce a witness? 

MR. RICHMAN: You have that authority, your 
Honor. It is a question of who is going to pay the expenses. 

I represent an indigent defendant, your Honor. 

THE COURT: But you do not claim that the 

jj U.S. Attorney has this witness under his control, do you? 

MR. RICHMAN: No. But I do say that the 

Judge can tell the U.S. Attorney to produce them. Other 
judges have done it in cases of this type. Judge. It is 
| simply telling them to pay the bill. 

THE COURT: It is very important to tell me 
about other judges. 

MR. RICHMAN: I can't tell you what happened 
i in ry own experience in these cases. 

I 

THE COURT: There is always a new experience, 

you know, in life. 

What about this lady? Do you know anything 

about her? 

MR. MAC DONALD: I read about it for the first 

time last night and I am still digesting it, and I would 
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like to see whether we can agree on a stipulation before 
we stand the expense ultimately of producing the indigent 


defendant. 

THE COURT: All right. 

(Recess) 

(Jury present) 

MR. SUSSMAN: Your Honor, with respect to 
Exhibit 28'J, the government would restrict its offer to 
the telephone number which appears on that exhibit. 

We renew the offer as to that. 

THE COURT: I am sorry I am missing the point. 

You want the telephone number? 

MR. SUSSMAN: We want to have admitted in 

evidence just, the telephone number which appears on that 

bill, your Honor. 

THE COURT: Is it possible, Mr. Segal, to stipul 
that it is a telephone number of that facility? It is 
right under the title. 

MR. SEGAL: I see. Well, your Honor, I know 

that I am being asked for a stipulation. I 

THE COURT: It is something that can be proved, 

I suppose, by getting a telephone book from the telephone 

company, if we want to go to that trouble. 

MR. SEGAL: I will stipulate that the telephone 
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Do you withdraw the date? 

MR. EHRLICII: No, your Honor. 

THE COURT: All right. The date is expunged. 

The only thing that is stipulated is the telephone number. 
BY MR. SUSSMAN: 

Q Dr. Chapel, would you tell the jury, please, 

what happened next after your conversation with Mr. Bickel 
concerning an attorney? 

A Mr. Bickel and I went to the Central Bank in 
Farmers Branch and secured a loan. 

Q . Farmers Branch is where, sir? 

A It is a suburb of Dallas. 

Q Would you look at Government Exhibit 291 and 

290, on the pile in front of you, and with respect to 291 
can you identify that document? 

A These. These are documents relative to that 

loan, with my signature and Myron Bickel's signature. 

Q What, if any, relationship does Exhibit 270 

in evidence have to that loan? 

A Exhibit 270 was pledged as security on that 

loan. 

MR. SUSDMAN: We offer Exhibit 291, your 

Honor. 270 has previously been marked. 

(Government Exhibit 291 for identification 


i 

| t 
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2 

was 

received in evidence) 

3 

Q 

What happened next with respect to Select 

1 

4 

Fnterprises, Dr. Chapel? 

5 

! 

A 

The next thing was that I was asked, either 

6 i 

on Friday 

or on the following Monday of this week, which 

7 

would be, 

I believe, around the 17th of April — I was 

8 

asked by 

Joe Doyd to meet with him and Selwyn Weber at 

9 ! 

Se lwyn ' s 

hotel room at the Worth Hotel in Fort Worth. 

i° 

i 

Q 

Go on. 

ii 

A 

Following that, on what I remember to be Monday 

12 

afternoon 

, the 20th of April, 1970, I went to the hotel. 

13 

. T 1 

called the room and they told me to come up and I went 

14 

upstairs 

and met with Joe Boyd and Selwyn Weber. 

15 


* 

16 
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23 



24 



25 
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2 

Q Was there anybody else present? 


3 

A No, sir. 


4 

0 Please tell us what happened on that occasion? 


i 5 

A We discussed the first part of our meeting. 


1 

6 

We discussed social chitchat, and following that Joe Boyd 


\ 7 

j more or less led the conversation that took over the con¬ 


| 

8 

i 

versation and told me of his experiences at the hearing 


f 9 

where he appeared before the Securities and Exchange 


10 

Commission, and he assured me that everything was going 


11 

to be fine and there was not going to be any problem for me 


12 

to appear. He indicated that he had everything straight¬ 


13 

ened out with the Securities and Exchange Commission and 


14 

and that he had really put them in their place, and so 


15 

assured me that everything was fine ar.d everything was taken 


16 

care of and straightened out. 


17 

Then he proceeded to tell me that my position 


18 

relative to the hearing itself during the hearing should 


19 

be one of being an independent businessman, the head of 


20 

EMS as opposed to being a part of Select Enterprises, and 


i 21 

he also told me that there were certain things that I 


22 

should not talk about. 


23 

Q Tell us, please, what those were? 


24 

A Among those things was the list of 12 names 


25 

that I had given him; the note which I signed with 
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respect to the bank; my previous association with him in 

3 

a company 

a couple of years before called Doctors' Finance 

4 

Company; 

and the newsletter, the stockholders' newsletter. 

5 

Q 

Did he say anything elre? 

6 

A 

No. That was much the substance of the con- 

7 

versation 

• 

8 i 

Q 

Did Mr. Weber say anything at all? 

9 

A 

No. 

10 

0 

What happened next. Dr. Chapel? 

11 

12 

1 

A 

I left this meeting, and the next morning I 

appeared 

at the Securities and Exchange Commission's 

13 

office where I met before the hearing with a man by the 

14 

name of Howard Tigrett, who is the attorney who represented 

15 

me at this hearing. 

i 

16 

Q 

Did you give testimony at this hearing? 

17 

1 

A 

I did. 

18 

Q 

In any event, was your testimony wilfully 

19 

false? 


20 

A 

Yes. 

» 

Q 

Was it wilfully false as to any of the subjects 

22 

Mr. Doyd 

j 

had mentioned to you the night before as subjects 

23 

not to talk about? 

24 


MR. SF.GAL : Objection. 

25 


THE COURT: Are you objecting to the lorm of the 
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794 


3 

i 

I ii 

5 

6 

7 || 

8 ! 
. 

10 

II 
12 
,3 

14 i! 

15 

16 

17 

18 

19 

20 
21 


MR. SEGAL: To the form, and I am objecting, 
your Honor, to the conclusory natvire. Well, the form, 
because oi what it is calling for. 

THE COURT: Mr. Segal says you are calling for 
a conclusion. Suppose you reframe your question so as 
to call for fact if there be any. 

Q What did you testify, Dr. Chapel, if you can 

recall with respect to Doctors" Financing? 

A I denied any previous business relationship with 

Joe Boyd. 

Q what did you testify with respect to the 

Atoka note? 

A In answer to the question had I borrowed any 

money I answered no. 

Q What did you testify with respect to the list 

of 12? 

A My testimony there, relative testimony to the 

list of 12, was truthful testimony. We went through the j 

list and Mr. llewett, the examiner, asked me questions 


22 

relative to the list and I answered them. 


23 

q What was your testimony with respect to the 


24 

newsletter? 


25 

A I recall the testimony. I was asked the 
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question had I seen the letterhead of Select Enterprises 
and I answered the question no. 

Q Was that true or false? 

A That was false. 

Q What was the next event that happened with 

respect to Select Enterprises after your appearance before 
the Securities and Exchange Commission? 

A Later, approximately a week, I prepared a 

financial statement which was subsequently presented to one j 
of the banks that we were doing business with, and I don t 
recall which one. 

Q Did that financial statement mention Select 

Enterprises? 

A Yes. 

q Look at Exhibit 293. Can you identify that 

document? 

A I can. This is the financial statement dis¬ 

cussed and it does carry my signature. 

MR. SUSSMAN: We offer it. 

(Government's Exhibit 293 was receved in 

evidence.) 

Q Referring you to that portion of Exhibit 293, 

it mentions Select Enterprises. It says 10,000 shares 

at $12. Can you tell us the source ol that $12 1igure? 
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2 

Where did you get it? 

3 

A How am I going to state this? 

4 

Mr. Bickel and I consulted a Dallas stockbroker -r 

5 

whose name I no longer recall — and this quote was secured 

6 

from him. 

7 

0 What happened next with respect to Select 

8 

Enterprises following that? 

9 

MR. SEGAL: If I may, your Honor, I am sorry to 

10 

say that Exhibit 293 has certain numbers on it. I would 

11 

ask that the top numbers be excluded. 

12 

THE COURT: Did you put those top numbers on 

13 

there? 

14 

THE WITNESS: ‘ No, your Honor. 

15 

THE COURT: Is there any objection to that? 

16 

MR. SUSSMAN: That may be redacted. 

17 

THE COURT: Can we block that out? Will it | 

18 

j| interfere with anything if we take a pen and block that out? 

19 

MR. SUSSMAN: I can provide something opaque 

20 

to take that out. 

21 

(Pause.) 

22 

THE COURT: Look at the exhibit and see if 

23 

- 

it is satisfactory in form now, Mr. Segal. 

24 

(Pause.) 

25 

MR. SEGAL: Yes, your Honor. 

i 
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BY MR. SUSSMAN: 


Q What happened next with regard to Select 

Enterprises after that? 

A The next event that I recall was either late 

April or early May when I became in rather serious financial 
difficulty and at a conference with Joe Boyd and Ernie 
Mullenax I expressed this financial difficulty and explained 

that I needed a minimum of $3000 rather quickly. 

Q Before you go on with any more of that conver¬ 

sation, do you see Mr. Mullenax in the courtroom? 

A Yes, I do. 

Q Point him out? 

A He is the gentleman over here with the light 

blue necktie and dark blue suit (indicating). 

Q What, if anything, happened after that? 

A At that point Joe Boyd instructed Ernie to give 

me — 

MR. EHRLICH: Objection, your Honor. I move 
to strike that portion of the answer that has been given. 

THE COURT: Can you use another verb which 
indicates action and not conclusion for the word 


"instructed"? 


THE WITNESS: I understand. I'm sorry, your 


25 


Honor. 
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A (Continuing) Joe Boyd told F.rnie Mullenax 

to give me $4000. 

MR. EHRLICH: Your Honor, I still press the 

objection on an additional ground. There has been no 
testimony that this conversation was in Dr. Mullenax* 

presence. 

THE COURT: Overruled. 
q Who was present at that time? 

A Joe Boyd, Ernie Mullenax, and myself. 

q What happened, if anythinq, after tha 

A Ernie agreed to do this and we made arrange- 

ments to go to 

MR. EHRLICH: Objection, your Honor. 

THE court: Again, instead of using the verbs 
that you did use, if there are any active verbs that 
describe the conduct involved or the speech involved 

please use those. 

A (Continuing) Ernie Mullenax stated that he 

would do this, and then we made arrangements to go to 
Wichita, Kansas and cash this checK that we are speaXing 

of. 

As I recall the sequence of events, Ernie had 
to run to Wichita and 1 then flew up myself and was met 
b y Ernie, and we went to his home and the checK was 
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2 | written in the amount of $4000. 

3 | We then went to the bank, which was Ernie's 

4 bank, and he arranged for a bank-to-bank transfer of 

5 $3000 into my personal account in Fort Worth by wire. 

6 | The remaining $1000 in cash was taken in cash, and I took 

I. 

7 that cash and flew back to Dallas with this cash which was 

® | -given to Jim Joiner. 

I 


9 

Q Will you look at Government's Exhibit 294 for 

10 i 

identification — 

>> 

MR. EHRLICH: Your Honor, I move to strike the 

12 i 

last answer in tote. 

13 

THE COURT: Denied. 

14 

Q Look at Exhibit 294, please, for identification. 

15 

and tell us whether you can identify any portion of that 

16 

exhibit? 

17 

MR. EHRLICH: Your Honor, I have an objection 

18 

before the witness proceeds to look through that 

19 

document. 

20 

THE COURT: Do you object to him looking through 

21 

it? 

22 

MR. EHRLICH: Yes, your Honor. 

• 

23 

THE COURT: He may look through a document. 

* 

MR. EHRLICH: Your Honor, I have a written 

25 

communication. 
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10 !i 

11 

12 I 

13 

14 || 

15 

16 I! 

17 

18 |j 

20 ! 
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21 




THE COURT: That's all right. Hand it up. 

The witness may look at a document silently. 

(Pause.) 

THE COURT: This memorandum sent up here is 
noted and it is marked as Court Exhibit 10. 

(Court Exhibit 10 marked.) 

the COURT: What is the next question after he 

has looked at the document? 

q Can you identify any portion of it? 

THE COURT: If there is any objection to that, 

that objection is overruled. 

MR. EHRLICH: Thank you, your Honor. 

A Yes. 

O Please indicate the pages of the document by 

number upon which the portion of the exhibit identified 
appears? 

i On the fifth and sixth pages are photostated 

a check made out to me in the amount oi S4000. and on the 
sixth page is the reverse side of the check showing my 


22 1 


MR. SUSSMAN: We offer Exhibit 294 to the 

23 j 

extent of 

that check, your Honor. 

24 j 


THE COURT: Can that be taken apart in some 

25 

way? 
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Q Let me ask another question in advance of the 

offer: 

What if any relationship does that check bear 
to the $4000 that you just testified about? 

A That's the check that I subsequently cashed, or 

previous to this I cashed it, I suppose, and from which 
I got the $3000 and the cash was taken, the thousand. 

MR. SUSSI1AN: We now offer 2 94 to the extent 
of that check. 

THE COURT: It will be received. 

(Government's Exhibit 294 was received in 
evidence, as indicated on the record.) 

THE COURT: Should this now be detached and 
marked as 294-A? 


1C 

17 |j 

1 I 

18 

19 || 

ii !• 

I I 

s 

!4 


MR. SUSSMAN: I think we can leave it as 294. 
There will be further testimony concerning that exhibit. 

THE COURT: The check which has been received 
will be marked as 294-A for purposes of identification. 

Now, Mr. Sussman, look at this and see if this 
is the correct exhibit that has been marked as 294-A. 

MR. SUSSMAN: It is the check in the middle of 
the page that has been marked as 294-A, and 294-A should 
include the following page, the corresponding portion of 
that check. 
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q Look at the exhibit, just to be doubly sure, 

• j- T<? tnat indicated as 294-A? 

the check so indicated. is tnat 

A Yes. 

Q Look at 295, please, and tell us if you can 

identify that document? 

A yes. Exhibit 295 is a deposit receipt from 

the Southwest National Dank at Fort Worth indicating a 
$3000 deposit from the East Side National Bank of Wichita, 

Kansas by wire and into my account. 

q What if any relationship does that bear to the 

$4000 you have been testifying about? 

A This is a portion of that $4000. 

MR. SUS5MAN: .VJe offer 295, your Honor. 

THE COURT: Government Exhibit 295 received in 

evidence. 

(Government's Exhibit 295 was received in 
evidence.) 

y What if anything happened after this $4000 

transaction? What was the next thing? 

A The next thing was that I was later asked by 

Joe Boyd and Jim Joiner if I would — They explained 
me that they had a check also from Ernie Hullenax and they 
asked me if I would fly to Wichita and convert it to a 
certified check for them. 
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that happened? 


A Yes. 

I am trying to remember the circumstances. 

I believe at this point, as a matter of fact, 
to the best of my recollection, there was a meeting held 
at the Ramada Inn. 

Q When was that? 

A That wo uId be in mid-Hay, as I recall. It 

was shortly after. 

Q Did you attend this meeting? 

A Yes. 

Q Did anybody ask you to attend? 

A I don’t recall the specific events of my 


invitation. 

Q Can you tell us who besides yourself attended 

this meeting? Before you tell us that, tell us if it 
had anything to do with Select enterpriser ? 

A Yes, it did. 

Q VJho besides yourself attended? 

A Myself, Joe Boyd, Dr. Knisely, Albert Hanson, 

Howard Brookshire, and there were some additional ones 
there whom I cannot recall, but there was also a man by 


the name of Godfrey Sullivan. 

0 Tell us, please, what happened at this meeting. 
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Tell us where it occurred. 

A It occurred at the Ramnda Inn in Irving, Texas, 

which is also a suburb of Dallas, in a small mooting room. 

At that mooting tho bost that 1 can recall of the substance 
of tho mooting was that Joe Boyd introduced Godfrey Sullivan ; 
to tho mooting as an attorney from Waco who-., he had contacted 
in order to ask him to make a study of Select and see if 
something could not be done to help to solve the problems 
if was having with relation to SEC. Hr. Sullivan then 
took over the meeting and ho described — he indicated, I 
should say. he told us, that he felt like he could - I 
think ho used the words - I recall him using the words 
"cleanup" relating to solving tho problems of Select 
which he described as part of his presentation. He gave 
a brief description of what the word "fraud" meant, and he 
indicated that in his opinion Select was awfully close to 
it but he felt that he could solve those problems, and 
that was the substance, as I recall, that war. reported 

to US . 

q Did anything else happen at that meeting? 

A The only other thing I recall is the meeting 

then became somewhat unformal, informal, and there was a 
good bit of individual chitchat of an enthusiastic nature. 
It would seem that .everybody was happy with his present- 
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ation . 

Q What happened, if anything, with respect to 

Select Enterprises after that meeting? - 

A I think the next thing here was the invitation 

or the request to get this check taken care of in Wichita, 
Kansas, so I -- I should restate that. 

Q Why don't you state what check it is you are 
talking about, who asked you to do anything if anybody 
did with respect to it, and so forth? 

A As I recall, Mr. Joe Boyd and Jim Joiner 

indicated, told me, that they had a check and asked me if 
I would fly to Wichita, Kansas in order to convert it into 
a cashier's check, and I am certain they showed me the 
check and it was a check in the amount of $9000 made out 
to J. J. Joiner, and it was also on the account of Ernest 
Mullenax. 

0 Would you take Government Exhibit 296, please, 

look through it, and tell if you recognize any part of that? 

A Yes. Cn pages 4 and 5 arc the front and back 

respectively of the check that I have been talking about. 

MR. SUBSMAN: Your Honor, we offer Exhibit 296 
to the extent of that check, and would request that it be 
marked as 296-A but not separated from 296 physically. 

MR. EHRLICH: Your Honor, one question on voir 
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dire, please? 

THE COURT: Yes. 

VOIR DIRE EXAMINATION 


5 

BY MR. EHRLICH: 


6 jj 

Q 

Dr. Chapel, if you can just answer yes or no. 

7 1 

is the maker, the drawer of that check Ernest R. Mullenax? 

8 

A 

Explain what you mean by "the maker" or "the 

9 1 

drawer". 



10 

0 

You 

sec the front of the check. 

11 

A 

Yes, 

sir. 

12 l 


THE 

COURT: The person who signed the check. 

13 

Q 

Is it signed by Ernest R. Mullenax? 

14 || 

A 

No. 

• 

15 


MR. 

EHRLICH: I object to the acceptance of 

16 i 

this exhibit in 

evidence. 

H 

17 

I 

MR . 

SEGAL: I object on the basis of relevance. 

. 

THE 

COURT: Are there any further questions. 

19 


MR. 

SUSSMAN: Yes. Let me go on with them 

20 

and then 

make the offer again. 

21 

BY MR. SUSSMAN: 


22 

" 

Now that you have identified that particular 

23 

check — 



2A 


MR 

SUSSMAN: May we deem it 296-A, your 

25 

Honor? 
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THE COURT: Yes. 

Q We will call it 296-A. Will you please tell 

us what if anything you did with that check from the time 
you first saw it until the conclusion? 

A Well, as I recall, I did go to Wichita, Kansas. 

I flew up there, and on this occasion I recall that I rented i 
an automobile at the airport, drove to the bank, met Mrs. 
Mullenax who helped me, she introduced me and identified 
me, so 1, in turn, could have a cashier's check made. 
Subsequent to that a cashier's check was made and I took 
the cashier's check back to Dallas and gave it to Mr. Boyd 
and Mr. Joiner. 

Q Are you the person to whom Exhibit 296-A is 

made payable? Does it say to pay William Chapel? 

A This is 296-A? 

Q Yes. 

A No. I am not. 

MR. SUSSMAN: The Government renews its offer 

of 296-A. 

THE COURT: What about the account on which it 
is drawn? Is there any indication on the J ocument as to 
the account on which the item is drawn? 

MR. SUSSMAN: There is on the document, an 

account. I have trouble reading it from my copy of the 
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exhibit. 

Q Is there an indication on that document, 296-A, 

Doctor, whoso account it is that that check is drawn on? 

A The printed name or names on the account are 

Ernest R. Mullcnax and Margard L. Mullenax. 

MR. EHRLICH: Same objection. I understand 

that all exhibits are taken subject to connection and I 
will have a motion at the end of this witness' testimony. 
However, the same objection with respect to the exhibit. 

THE COURT: And the objection is what legally." 

What is the legal objection? 

MR. EHRLICH: Relevancy and improper found¬ 

ation . 

THE COURT: I have no difficulty with the sub¬ 
ject of relevancy. Suppose I talk to counsel about it 
during the luncheon recess, which we will have in a few 

minutes. 

You can go on to something else. 
q Would you look at Exhibit 268, please, and 

tell us if you can identify any signature on that document 

and what, if so it is? 

A Yes. I can identify my signature. ) 
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q Did there come a time, at the latter part of 


August 1970 -- 


MR. EHRLICH: Your Honor, may I interrupt. 


please? 


I make a motion to strike at this time all of 


the witness' testimony with regard to what has been marked 


Government Exhibit 296-A, since that check was not received 


in evidence, at this time. 


THE COURT: Motion denied. 


MR. EHRLICH: Thank you, your Honor 


Let me rephrase the question. 


Directing your attention to the latter part of 


August 1970, did you have occasion to write out any piece 


o£ paper, prepare any piece of paper having any relationship 
with select Enterprises or referring to Select Enterprises! 


17 I 


I don’t recall. 


Q would you look at Government Exhibit 297 and 


tell us if you can identify that document? 


297? 


0 Yes. 


A Yes. This is a personal financial statement 


over my signature. 


Did you prepare that, sir? 


A Yes, I did. 
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please, on 
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yours? 
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• Chapel - direct 
Does it refer to Select Enterprises, Inc.? 
Yes, it does. 

MR. SIJSSMAN: We offer it, your Honor. 

MR. SEGAL: Your Honor, a brief voir dire 

THE COURT: Yes. 


Dr. Chapel, if you will look at that exhibit, 


No, sir, it is not. 

VJas that on the statement at the time you 


No, sir. 
MU. SEGAL: 
T1IE COURT: 
MR. SEGAL: 


I ask that it be excised. 

Are you talking about the material 
In handwriting at the bottom. 


THE COURT: Oh. 

Are you also talking about the same thing Mr. 


THE WITNESS: Yes, your Honor. 

THE COURT: All of this material (indicating)? 

THE WITNESS: Yes. 
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, ,. T i.,vp it that, Mr. Sussman, 
THE COURT: Well, I take it rnat, 

you can get this rephotostated just so as to have the top 

part of it — 

MR. SUSSMAN: Certainly. 

v i i l then omit the bottom 

THE COURT: — which will then « 

writing. 

MR. SUSSMAN: Certainly# your Honor. 

the court: All right. Then as so redacted 

it will be admitted, the top portion only. 

. rvhihit 297 for identification 
(Government Exhibit 

was received in evidence) 

q nr. Chapel, if you will loot under the words 

"stocks and bonds" listed as an asset in this financial 
I statement, you will see an entry "7,000 shares Select 


1 

16 !l 

Enterprises 

, Inc., 5105,000." 

17 | 


What does that work out to per share, i 

18 1 

' 

per share? 


19 

A 

Fifteen. 

20 

I Q 

And what was your source for that per 

21 

1 

valuation? 


22 

I A 

joe Royd. 

23 


MU. SUSSMAN: No further questions 

21 


the COURT: I think Mr. Rhodes rogues 

25 

first opportunity to speak to this witness. 
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MR. RHODES: Yes. 

TIIE COURT: Before we go forward, I have had 

some communication with Mr. Rhodes and Mr. Krieger in 
respect to a comment that Mr. Joiner is alleged to have 
made regarding the press release. 

I am striking out Mr. Joiner's comments 
entirely with regard to that press release and it is to 
be given no credence or effect and is to be disregarded 
by the jury entirely and form no part of the evidence in 
this case. 

Is that satisfactory, Mr. Krieger? 

MR. KRIEGEP: Yes, your Honor. 

THE COURT: Mr. Rhodes? 

MR. RHODES: Yes, your Honor. 

THE COURT: All right. 

CROSS EXAMINATION 
BY MR. RHODES: 

Q Dr. Chapel, I am Dusty Rhodes. r represent 

Mr. Barnett in this case. He is the certified public 
accountant whom you referred to a moment ago. 

Dr. Chapel, you noted a moment ago that you 
had some problem remembering certain items. 

Have you had a chance, prior to the testimony 
that you have given in this case today, to examine the 
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previous SEC testimony? 

A My testimony? 

Q Yes, sir. 

A I've gone through it, yes. 

Q All right. 

I noticed also that you have testified before 
the grand jury on this case, is that correct? 

A Yes. 

Q 7vnd I believe you stated earlier that you 

gave untruthful statements to the Securities and Exchange 
Commission; is that right? 

A Yc-s, sir. 

Q Did you give any untruthful statements to the 

grand jury? 

A Yes. 

0 On that occasions, doctor, I noticed that you 

had problems remembering on one particular occasion whether 
you went to the State of California for the examination 
of property there, you had trouble remembering whether you 
went to California or New Mexico. -* 

Do you recall that? 

A I recall — I think I recall what you are talkin 

about, but I don't think it had anything to do with 
California. I think rather it had to do with Nevada or 
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q So that was just a lapse of memory. 

A Yes, sir. 

0 All right. 

Now, doctor, further, in giving your testimony 
here today, yea had occasion also to refresh your memory 
relative to your testimony with the United States Attorney, 
of course, regarding discussions. 

A Yes. 

q So would it be a fair statement to nay, then, 

that you have a good memory about some things but some 
things that happened in 1570, five years ago, you can t 
remember? 

A Well, I'm certain that the items that I have 

testified to, at least to the very best of my recollection, 
are the facts as they happened. 

q All right. 

Nov;, with respect to your testimony as to your 

receiving in February of 1970, I believe, a pro forma 
balance sheet, do you recall testifying to that? 

A In February of 1970? 

0 Yes, sir. 


That is Government Exhibit 2-1 
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Mr. Krieger, have you found that for me? 


(Pause) 


(Government Exhibit 2-1 was handed to 


the witness) 


o Doctor, you have been in other business relation¬ 

ships lor a number of years, have you not, other than litre? 


A Ye: 


q And you arc familiar with what a financial 

statement looks like, aren t you. 

A I think so, yes. 

Q you have seen many of them throughout the 

years, have you not? 

A Yes. 

q All right. 

Would you look at 2-1 and tell the jury what 

type of statement Exhibit 2-1 appears to be to you? 

A Well, the heading on page 2 identifies this 

report as a pro forma balance sheet. 

Q What is a pro forma balance sheet, as far as 

your information is concerned? 

A 1 don't really know. 

q you have no knowledge about this matter? 

A That's correct. 

| Q Well, using the English language, tlu n, 


SOUTHERN DISTRICT 


COURT REPORTERS. U S COURTtlOlIM 







1 


Chapel - cross 


2 

3 

4 

5 
G 

7 

8 

9 

10 
11 


13 

14 

15 

16 


17 
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you help me? Would you say "pro" means that it is not an 
actual statement of events but it reflects what might happen 
if certain other things happen? 

A I v/ill accept your explanation. 

Q All right. 

Then would you examine that and tell the jury 
whether or not you see any indication on the pro forma 
statement that you are examining that IJMS was a part of 
Select bntorprises? 

A No, there is nothing there about CMS being a 

part of it. 

Q All right. 

And at this time, in February 1970, there was 
just a possibility of EMS becoming a part of Select, and 
in effect you did not recognize at that time that it was 
a part of Select. 

A Yes, that's right. 

Q Nov/, who furnished to you the pro forma balance 
sheet that you have before you? 

A Joe Doyd. 

Q Now, with respect to the meeting that you 

testified earlier that you attended in Abilene on March 
2Gtli, 1970, I believe you stated that this war. at the Ford 
building, is that correct? 
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A I was told that it was at Mr. Ford's office. 

Q Well, isn't there a big sign outside in front 

of the building saying "Ford Building"? Do you recall 


that? 


No, sir. 


q Do you recall that the building is a one- 

story structure and that there are offices on two sides 


of a hallway? 


A Yes, I seem to recall that. 

q And, as you enter the front door, there is a 

large reception room? 

A Yes, I remember that. 

0 And as you proceed down the left side, or down 

the hallway and on the left side, there are several offices 

as you proceed down the hallway, is that correct? 

A I believe so, yes. 1 have a rather 

vague memory of the physical structure, but I seem to 

know that's the way that is put together. 

q And Mr. Ford’s office, you recall, is on the 

left side also. 

A Yes. 

q And on down the hallway there is a large 

a it. *. i 'lrur jf* cj«j 1 1 ibrnry 

board meeting room, or at lea.^L a larji 

. . , . . i.,, whi ch counsel 

with a largo table similar to the on. 
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here are sitting, is that correct? 


Q And further back there is a large reception 

or a large coffee area and lounging area, in the back of 
the building. And then on the right side of the hallway 
there are numerous offices, is that correct? 

A I remember the coffee shop. I remember the 

hallway. I don't recall how many offices there are in the 


building 


Now, with respect to this meeting that you 


23 li 


attended, you stated earlier that you were actually within 
the board meeting room, within the large room with the 

large table, is that correct? 

A That's my recollection, yes, sir. 

0 All right. 

Now, on this occasion you stated, or earlier 
you stated, that Dr. Knisely was there, Mr. Hoyd wan there, 
Mr. Maxson was there, you were there, Mr. Ford was there; 

is that correct? 

A That's correct. 

q All right. 

I believe also that you stated t lat Mr. Harnett 


war; there. 


I want to test your memory regal ling that. 


2 T) l! matter 
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Did you not meet Mr. Barnett in another office 
in this building on the same occasion? 

A I don’t recall. 

Q And do you recall that Mr. Barnett was not in 

this meeting? You stated earlier that he was. I want to 
test you specifically. 

I believe when you came in you met Mr. Barnett 
in the back coffee shop, isn’t that correct? 

A I don’t recall where I met him. 

Q This is five years ago, isn’t it? 

A Yes. 

0 And you cannot recall and tell this jury at 

this time whether Mr. Barnett was sitting in that board 
meeting room. 

A In the actual conference room itself? No, I 


could not. 


0 So the testimony that you gave earlier that he 

was in the board meeting, of course, was an inadvertent 
error, is that correct? 

A I would say yes. 

0 Let me refer back now to the board meeting. 

On this occasion, I believe, while you were 
attending the board meeting, there were various acquisitions 
of property discussed, is that correct? 
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2 

A 

Yes, that's correct. 


, 1 

3 i 

j 

Q 

And on this occasion were there presentations 


l 

4 

to the board of appraisal reports presented? 


5 i 

A 

l 

Yes. 


1 c I 

Q 

And with respect to the acquisition of the oil 


! 

1 7 | 

and gas property, did you hear and see presented to the 


8 

1 

board an appraisal report prepared by Mr. Joe Drown? 


9 

A 

1 

The only thing that 1 can j 2 call, that I feel 


10 | 

confident of the recollection relative to these properties. 


n. | 

is a discussion or a description of the properties them- 


12 

selves and 

l 

information relative to their location and their I 


i 

13 * 

! 

14 

value. 



Q 

All right. 


15 

A 

And as to who presented which, or Mr. Brown, 


16 

I don't recall in that much detail. 


17 

Q 

But you do recall that there were actually 


18 

written appraisal reports# isn't that correct? 


19 

* 

No, I'm sorry, Mr. Rhodes. I don't have any 


20 

clear recollection of what you refer to as written 


21 

i 

apprais.. l 

reports. 


22 

Q 

All right. There could have beer., but you v^ 


23 

forgotten 

• 


V 

A 

That would be correct. 


25 

Q 

i 

| 

Doctor, further, with respect to the Mica 



1 

__ 
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Mine, do you recall whether or not there were actual 
written appraisals on the Mica Mine presented to the 
board? 

A No, sir, I don't recall that either. 

Q It could have been, but you've forgotten that? 

A That is correct. 

Q And with regard to the California property, 

do you recall whether or not actual written appraisals 
were presented to the board on that? 

A No, I do not. 

q Xt could have been but you've forgotten? 

A It could have been. 

0 Now, do you recall whether or not there was 

actually a discussion and report to the board relative 
to the status of a title on the subject property? Do you 
recall title opinions being discussed? 

A No, I do not, not title opinions, no. 

Q Nov/, do you recall specif ical ly that there 

were no discussions, whether or not: there wore any dis¬ 
cussions, relative to any possible SEC investigation at the 

time of the board meeting? 

A I recall no such discussion. 

Q And you can tell the jury that there were none? 

A May I put it this way: There were none in my 
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presence. 

Q All right. That's what I'm asking you to 

testify to, what you know. 

And at this time you were not advised of any 

possible SEC problems, were you? 

A That's correct. 

q Nov/, I believe you stated that you prepared 

a press release after you received the financxal statement 

on March 28th, or dated March 28th. 

A If my memory serves me, it was after, but it 

could have been on the very same day. 

q At any rate, you prepared that in Dallas, is | 

that correct? 

q And then you attached something to that financial 

statement that you received, didn't you? 

I am going to hand you what has been marked, 

but not admitted, Exhibit 4-G and Exhibit 4-11. 

Would you tell the jury whether the original 

financial statement that you received by Mr. Barnett, 

I 

dated March 28, 1970, was in that brown folder. 

A Whether it is in here now? 

o No. Wnr. it in there .it the time yon originally 

saw :t and at the time it wan originally presented to you? 

A NO. 
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Q All right. 

In fact, the report prepared by Mr. Barnett 
was merely five pieces of paper clipped together, is that 
correct? 

A That's my recollection. I'm not sure of the 

five. I would have to go and count them. 

T11K COURT: Mr. Rhodes, I think v/e will 
suspend now until 2:00 o'clock. 

The jury may recess for lunch. 

(The jury left the courtroom) 

(Luncheon recess) 


25 
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AFTERNOON SESSION 


3 

(2.05 p.m.) 


4 

THE COURT: The memorandum from counsel for 


5 

ij 

Mullenax will be marked as Court Exhibit 11. The motion 


i 

0 

set forth therein is denied. 


1 7 

(Court Exhibit 11 marked.) 


F x 8 I 

- - 


9 

WILLIAM c. CHAPEL, resumed. 


10 

CROSS EXAMINATION (Continued) 

\ 


11 

BY MR. RHODES: 


12 

THE COURT: You may read Court Exhibit 11, 


13 

Mr. MacDonald, at a propitious time. 

1 


14 

Please proceed. I 

, i 

15 

l 

Q Dp. Chapel, I believe the question immediately | 

i 16 

prior to lunch was with respect to Exhibit 4-G, which you j 

17 

f have before you. Did you state on that occasion that l 

18 

you prepared or assisted in the preparation ofthe folder, 

I 

19 

the brown folder, that is immediately before you? j 

20 

A Your question is did I participate in the j 

21 

preparation of these? 

i 

22 

Q Yes. 


23 

A Yes. 


24 

Q m effect, did you obtain or purchase or cause 

i 

! 

25 

to be purchased the folder itself? 
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A 1 don't have a real clear recollection of 

exactly how the purchase of the folder took place. 

Q In effect, sir, you included within the folder 

on the outside of the folder, I believe, it states financial ■ 


statement? 


Yes. 


Q You included items within that folder which were 

not and did not have anything to do with the financial 
statement of Mr. Barnett? 

A That's correct. 

Q Tell the jury to whom the financial statement 

is addressed. Open the folder and get down to the 
financial statement. 

A It is addressed to the board of directors of 

Select Enterprises- Inc. 

Q You were not a member or were not a part of 

the board of directors of Select Enterprises, Inc. on that 


date? 


That's correct. 

You were never selected to the board of 


directors of Select Enterprises! 


A Correct. 


Q Doctor, did you ever have permission from any 

I 

member ofthe board of directors of Select enterprises to 
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put that financial statement along with other material 

unrelated to the financial statement? 

A I was told to do this by Joe Boyd. I don't 

know whether he was a director or not. 

0 You have since found out that he was not? 

A I don’t have any clearer recollection as to 

whether I actually found that out. 

q other than Mr. Boyd, did you have any other 

permission from anybody in the board of directors of Select 

to include additional items attached to the financial 


statement? 


Not to my recollection. 

Doctor, did You ever obtain permission from 


any member of the board of directors of Select Enterprises 
to use the financial statement for any purpose? 

A Again, not to my recollection. 

0 Doctor, did you over at any tim< obtain permis¬ 

sion from Mr. Wayne Barnett for the purpose of using the 
financial statement In Exhibit 4-C,? 


A No. 


MR. RHODES: Those are the questions I have 

THE COURT: Mr. Segal. 
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no 


CROSS EXAMINATION 


BY MR. SEGAL: 


0 You indicated in the course of your testimony. 

Dr. Chapel, that you are presently employed with some 
organization. What organization was that? 

A That I am now presently employed? 

I 

Q That's correct. 

A No, I am not. I’m in the process of going into | 

I 

private practice in New Orleans. 

Q When did your employment with the Parker 

Chiropractic organization end? 


The most recent was August 1st of this year, 


1575. 


Q Tell us what that was. What is the name? 

A Parker Chiropractic Research Organization. 

That's an organization that puts on seminars for chiro¬ 
practors, their wives, and their assistants, and teachers 
practice management, practice building, office procedure, 
as wel1 as certain technical subjects such as x-ray tech¬ 
nicians, and things of that nature. 

Q How long did you work for that organization? 

A From the beginning until the end? I began 

in January of 19G3 and then I terminated, finally, on 
August 1, 1965. There were, however, a couple of periods 
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2 

in between where I was not employed by that company. 

3 

Q 

Is that organization still in existence? 

4 

A 

Yes, sir. 

5 

Q 

When you and Mr. Uickel organized EMS, was 

6 

that organization of EMS based upon the same type of concept 

7 

as the Parker Foundation? 

i 8 

A 

To a large degree let's say similar. 

9 

II 

0 

In fact, you at one time had made an analysis 

10 

of the chiropractic field and the function that Parker 

| 

11 

Foundation was contributing to that field; is that right? 

i 

12 

A 

I'm not really sure I understand. 

13 

Q 

Had you at. one time attempted to make an 

14 

analysis of 

the available market for the kind of enterprise j 

• 

15 

that Parker 

Foundation was involved in? 

16 

A 

The answer to that question is yes. 

17 

Q 

As part of that analysis there was a group of 

18 

information 

that you put together which indicated that EMS 

19 

j 

could fill 

an appreciable part of the market; is that 

20 

correct? 


21 

A 

I'in not sure I know what you mean by "approci- 

I 

22 

able". 

1 

23 

Q 

Let me show you Government's Exhibit 283 in j 

2-1 

evidence. 

You had, in fact, analyzed in that document, 

25 

did you not, the growth potential market and what you 
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2 

in between where I was not employed by that company. 


3 1 

Q 

Is that organization still in existence? 


4 

A 

Yes, sir. 


5 I 

0 

When you and Mr. Bickel organized EMS, was 


c 

that organiz 

ationof EMS based upon the same type of concept 


7 ! 

as the Parker Foundation? 


8 

A 

. ., i 

To a large degree let's say simi-iar. 


9 

O 

In fact, you at one time had made an analysis 


1° 

of the chiropractic field and the function that Parker 


11 

Foundation was contributing to that field; is that right? 


12 

A 

I'm not really sure I understand. 


13 

Q 

Had you at one time attempted to make an 


14 

analysis of 

the available market for the kind of enterprise 


15 

that Parker 

Foundation was involved in? 

1 

16 

A 

The answer to that question is yes. 

1 

1 

| 

17 

Q 

As part of that analysis there was a group of 


18 

information 

that you put together which indicated that EMS 


,0 

could fill 

an appreciable part of the market; is that 


20 

correct? 



2, 

A 

I'm not sure I know what you mean by "apprcci- 

1 

22 

able". 


1 

23 

Q 

Let me show you Government's Exhibit 283 in 

l 

24 

evidence. 

You had, in fact, analyzed in that document, 

1 

» 

1 

25 

did you not, the growth potential market and what you 

I 

1_ 
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felt KMS could obtain from what was then being taken up 

by the organization performing the kinds of work that 

Parker was doing: is that right? . 


A 


Yes. 


0 when you wrote this, did you hav, any reason 

to doubt the accuracy of the analysis as to the need for 
an ms-type operation or a Parker-type operation? j 

A No. 

q So I assume that if we would refer to Paragraph ( 

D in Exhibit 283 you would at this moment substantiate the ( 

I 

reasoninq at least in that paragraph? I 

A Let me read the paragraph. 

(Pause.) 

Now, may I ask for the question again? j 

0 Would you agree at this moment with the reason- j 

ing that went into this paragraph and the conclusions in 


18 

that paragraph? 

19 

A 

Yes, I would. The figures would be changed, j 

20 

I am sure, 

over this length of time. j 

21 

Q 

Would they be changed to any appreciable amount? 

22 

A 

No. That would be difficult to say. ; 

23 

Q 

At any rate, as of this moment ?ou feel, do you 1 

21 

not, that 

the function that KMS was trying to perform is j 

25 

a necessary one? Is that correct? 
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When your meetings were held you would rent 


or lease certain locations in order to hold these meetings 

or these seminars? 

A That's correct. 

Q In effect, the ability of your organization 

to succeed was one that, in fact, needed r.o great or 
elaborate physical plant? Isn't that coricct? 

A That's true. 

Q Most of it we could say would be both in your 

head and in Mr. Bickel's head ; 


q His skills interpreting, his skills in 

insurance, they were much like your skills in the chiro¬ 
practic area; isn't that correct? 

A That's true. Similar. 

Q People were buying you and your programs; 

isn't that correct? 

A That's true. 

q You had based the organization of KMS on your 

experience that had been gained as a result of your employ¬ 
ment by the Parker Foundation; isn't that correct? 

A Essentially, yes. 

q Do you know what the Parker Foundation earned 

in 1970, or do you have any idea what its figures were? 
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2 

1 

you were there in order to obtain some financial help. 


3 1 

were you not? 


4 

A well, yes. That was the underlying purpose 


5 

i 

of my thinking. I was there to talk to the group about 


G 

LMS actually, but the end result was certainly a desire 


i 

i 

7 

for financial assistance. 


1 8 

Q It was of interest to you, was it not, in 


9 

obtaining this you would present the best possible picture 


io ! 

a t that time? 


ii 

A That would be true. 


12 

i 

Q Did you do so? 


13 

A Yes. 


14 

0 You indicated, 1 believe, in the course of your 


i 15 

testimony that you drew up an agreement between EMS and 


16 

Select; isn't that right? 


17 

A That's correct. 


18 

Q You actually wrote that agreement out, did you 


19 

not? 


20 

A I wil 1 revise that. Myron llickel actually 


21 

composed it and wrote it out. 

i 

22 

q Mike Bickel was a lawyer who didn't practice, 

| 


23 

isn't that right? 

i 

24 

A That's right. 


, 25 

Q So he had these extra skills in addition to his 
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A That's right. 

0 You collaborated therefor on that proposed 

contract, did you not? 

A That's right. 

0 Do you recall whether or not part of the terms 

of that contract was that he debt would be observed in at 
leas., tvo different ways, the debt of KMS? 

A I don't recall specifically that wording. 

q 1 show you Exhibit 282 in evidence. I ask you 

if you will just take your attention down to next to the 
last whole paragraph on page 2. Head that and see if 
that refreshes your recollection as to what if any provision*) 

were being made for the debts of LMS? 

A You mean the last full paragraph? 

0 Yes. It starts with "For and in consideration 

of" — 

A 1 was on the one abeve that. I’m sorry. 

(Pause.) 

I have completed it. What is your question? 
n The question is this: Is there a provision 

• I 

made in that paragraph for relieving EM.S of certain debts? | 
A To the extent: that Bickol and I agieed to 

assume them on a percentage basis. 
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q Did you insert that as a result of a conversa- 

tion you had with Mr. Boyd or anyone else indicating that 
if you were to be acquired by Select your organization 
would have to be debt free? 

A I don't honestly recall a convcisation specifica. 

ly to that end. 

Q 1 assume that this par agraph wan inserted in 

order to at least allay any problems th; t i.bght arise 
because of the debt position that at that time EMS had? 

A J think that's a fair statement. 

0 Because it was true, was it not, that so long 

as EMS was in a debt position it might compromise the abilit 
to make a deal with Select; is that correct? 


point. 


MR. SUSSMAM: We object to this line at this 


THE COURT: You object to the form as well as 


the substance? 

MR. SUSSMAN: Yes. 

THE COURT: I sustain the objection. 

Q Do you think that at that time a debt position 

in EMS might compromise its ability to conclude a trans¬ 
action with Select? 

A T don't recall having had any conversation with 

the Select people which would indicate for me that for EMS 
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2 

to be in debt would jeopardize this sale. 


3 

0 why did you assume the debt? 


4 

A I have to say I don't know. I don's know wby 


5 

Bickel and I decided to do that other than to make EMS as 


G 1 

clean as we possibly could. 


7 

Q Why? 


8 

A I can't answer the quo-tion. I don't know. 


9 

0 Because if it was not clean it would not be 


10 

acquired; isn;t that correct? 


11 

A • I don't recall there ever being such a criterion 


12 

1 aid down to me saying you have to clean it up in order.to 


13 

do this. 

• 


14 

Q Was ever any criterion laid down to you in which 


15 

the expression was stated that Select would only acquire 

. 


16 

debt-free corporations? . 

1 

17 

A That I am familiar with, yes, sir. 


18 

Q Was that not the reason why it was that you 

| 


19 

and Mr. Bickel assumed the debt position of EMS? 


20 

A All 1 can say is that I don't recall having 


21 

that particular point become a major issue in any of the 


22 

discussions that wo had. 


23 

0 Would it be fair to say, Iloctor, that not 


24 

having a debt position couldn't hurt. 


25 

MR. SUS5MAN: Your Honor, asked and answered. 
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THE COURT: Sustained. 

Q I now show you. Doctor, Exhibit 4-F. It is 

the best we have at the moment. It deals with the subject 
matter in which I am interested. If you will just look 
at that (handing). I am referring in that exhibit that 
you have only to the item which if; labeled nows release. 

You see that? That's right on the top. It consists 


of three pages. 

A Yes. 

Q You indicated that you were the author of this 

document; is that right? 


A Yes. 

Q I assume that you were asked to write this 

because part of your skills are in drawing u : > study 
programs and writing is an integral part of what you do? 

A Correct. 

Q Did you volunteer to do this? 

A No. I was asked. 

Q You were asked to do that. Did you get any 

kind of remuneration for the service? 

A No not specifically. 

q By the way, Doctor, in connection with EMS, had 

EM51 born borrowing money for a period of time in order to 
sustain itself? 
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A Yes. 

Q When was the first borrowing that took place? 

A I'm not clear on the answer to that question. 

I don't recall exactly when it was. It would have been 
in probably mid-1969. 

(Continued on page 839.) 
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2 

Q 

And EMS was founded, was it not, at the beginning 


3 

of 1969, 

sometime in January? 


4 

A 

That's correct. 


5 

Q 

Nov/, a part of the articles of incorporation 


6 

of EM5 makes some provision for salaries and the like. 


7 

do they 

not? 


8 

A 

Yes. 


9 

Q 

And they also made some provision for some 


10 

other items, including the use of an automobile, isn't 


11 

that correct? 


12 

A 

That's correct. 


13 

Q 

What v/as the provision for that, if you 


14 

recall? 



15 

A 

I*don't recall it. I recall only that there 


16 

was one. 


1 

17 

Q 

What was the salary that you and Mr. Bickel 


CO 
^ 1 

were to 

draw? 

1 

19 

A 

To the best of my recollection of that, I 


20 

believe 

it was in the area of $2,000 a month. 


21 

Q 

And that was how much a year, doctor? 


22 

A 

$24,000. 


23 

0 

So between the tv/o of you you would draw 


24 

$40,000 

out of that organization, is that correct? 


25 

A 

In the year, yes, sir. 
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And what was the automobile provision that you 


had? 

A I'm sorry. I don't recall. 

Q Was it something in excess of $1,000? 

A I'm sorry, I just don't recall the amount. 

0 Doctor, I'll help you just as soon as I can 

help myself find the document. 

A Okay. 

(Pause) 

Q Doctor, I show you Exhibit 186 for identifica¬ 
tion and, if you would, you will have to read that item | 

I 

to yourself, just to refresh your recollection. j 

I call your attention to the bottom, to what 

I 

I believe is thie third page of that exhibit, and see if 
that refreshes your recollection as to what automobile 

! 

allowance payable monthly there is. Don't read from it. 

Just see if it refreshes your recollection. Then you can ( 
tell me if it does. 

(Pause) 

A Yes, it doe.i. 

Q And what is that figure? 

A $1200 per month. 

O Per month. 


Per month. 


4 
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2 

Q 

That was for your automobile, wasn't it? 

3 

A 

It stipulates for mine and for nickel's. 

4 

Q 

Isn't there another $1200 for nickel? 

5 

A 

Oh, yes. 

6 

Q 

So v/e are really talking about $2400 a month 

7 

for autos. 

right? 

8 

A 

That's what it says. 

9 

Q 

Now, you had to entertain yourself, didn't 

10 

you, doctor? Is there an entertainment allowance? 

11 

A 

There is. 

12 

Q 

How much? 

13 

A 

Another $1200 a month for each individual. 

14 

0 

And that was in addition to the $48,000 that 

15 

you and Mr. 

nickel were drawing, is that correct? 

16 

A 

That's correct. 

17 

Q 

Now, doctor, is it possible that the debt 

18 

position of 

L:mS was based upon the fact that you and Mr. 

19 

Bickel were 

milking that company? 

20 

A 

No. 

21 

Q 

You started to borrow a few months after 

22 

January of 

'69, right? 

23 

A 

I think that's correct. 

24 

0 

And when you started to borrow, v/hat was the 

25 

size of the 

first lean that was made? 
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Chapel - cross 
I don't recall. 

Was it in excess of $2000? 

I believe it was, yes. 

Do you remember what bank that, took place at. 


A It would be either the Texas bank or the 

Citizens Dank. 


Q Did you ever fill out a personal statement, 

an income statement or a net worth statement for the Texas 
Bank? 

A Yes, I believe I did. 

Q In fact, doctor, you had a couple of forms for 
personal statements out of that Texas Dank, didn't you? 

A You mean from the bank? 

Q Yes. 

A I would have a clearer recollection of it, but 

I certainly could have. 

Q I show you Exhibit No. 269, this is in 

evidence, doctor. 

If you would, doctor, would you look at the 
upper left-hand, or the uppermost edge of 269? 

Do you see some small print? 

A Yes. 

Q What does it say? 
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2 

A 

It says, "Form C8, Federal Reserve Dank of 


3 

- 

Dallas." 



4 

Q 

Doctor, isn't this the exhibit you said you 


5 

used for 

submission to the Atoka Dank in Oklahoma? 


6 

A 

Yes, sir. 


1 

7 

Q 

Well, why were you submitting a personal 


i 8 

financial 

statement, which was on the form of the Federal 


9 

Reserve Dank of Dallas, to the Atoka Dank of Oklahoma? 


10 

A 

So far as I know, I had no reason not to use ; 

* 1 

11 

that form 

1 

1 

12 

Q 

You didn't just have that kind of form laying 

13 

around the office, did you, doctor? i 

* 

14 

A 

t 

I don't recall where we got it from. I say "we" j 

15 

because - 

- I perhaps should say I. I don't recall where ^ 

16 

I got it 

from. 


17 

Q 

Now, doctor, you had a 24-foot cabin cruiser, 


18 

didn't you ? 


19 

A 

Yes, sir. 


20 

Q 

Did that come out of the entertainment expense 


21 

of EMS? 



22 

A 

No, it did not. 


23 

Q 

Doctor, at the time that you submitted the 


24 

personal 

financial statement which is in Exhibit 269, that 


25 

is dated 

February 20, 1970, is that right? 

1 
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Yes, sir. 


Q You had some personal debts, some loans out¬ 

standing, did you not? 

A Yes, sir. 

Q Can you tell me if all of tie loans which you 

had taken out were listed on this form? 

A The personal loans? 

Q Yes. 

I'll save you some time, doctor. 

As a matter of fact, they weren't, were they? 

A I was just trying to go through the mathematics 

here. 1 don't recall there not having keen any -- I don't 

recall any that were not included. 

q Doctor, hadn't you and Mr. lickel signed notes 

or obtained loans for EMS? 

A Yes. 

q In which both of you were personally liable? 

t 

A Personally liable, yes, sir. 

I 

0 And shouldn't those have been on this 

financial statement? 

A Yes, I suppose they should have. 

q And those are not included, are they? 

A No, they are not. 

| 

Q Now, can we say about how large that exposure 
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2 

was that 

you had on the loans that had been taken out for 


3 

EMS ? 



4 

A 

How large were they? 


5 

Q 

Yes. 


6 

A 

At this point, to the best of my recollection. 


» 7 

it would 

be approximately 18 to $20,000. 


8 

Q 

And that is not on here, is it, doctor? 


9 

A 

That's correct. 


10 

Q 

When you were given immunity by the government. 

11 

did they 

i 

give you any immunity for submitting a false 

12 

statement to a federal reserve bank? i 

i 

13 

A 

l 

That was not specifically inclu-ed. 

14 

Q 

bo you want to cover it now? 

| 

15 


THE COURT: What was that last? 

16 


MR. SEGAL: Strike that, your Honor. 


17 


THE COURT: Please do not make those comments 

| 

18 

that you 

are prepared to strike. 

! 

19 


MR. SEGAL: Very well, your Honor. 


20 


THE COURT: The jury will ignore that. 


' 21 

0 

Now, doctor, since the 1969 loan, which was a 


22 

few months after January, I take it that the loans that 

1 

1 

23 

were made by you and Mr. bickcl had not been paid off. 

1 

24 

isn't that correct? 

1 


25 

A 

That's correct. 
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Q And what you would* do would be to negotiate 

succeeding loans after that, probably incorporating wl.at 
was still outstanding on the previous loans, isn’t that 
right? 

A As I recall, that was done on some instances, 

yes. I can't be very specific. 

q So that, if I could just give you an instance, 

if you had taken out a loan for $2000 and then at a sub¬ 
sequent time you took out another loan for $5000, that 
loan would incorporate whatever you owed on the previous 

loan of $2000, isn't that right? 

If you had paid it down, that would be $1000 

plus a $4000 additional loan, isn't that right? 

A Assuming it was at the same bank, yes. 

q but, at any rate, your debt position was 

double and sort of collapsed one on the other as you floated 
loans to keep yourself and the company going. 

A Yes, that's true. 

q And at one point, I believe, in your testimony 

you indicated that there was going to be an exchange of 
stock of SMS for the stock of Select, is that correct? 

A That's correct. 

q And it v/as going to be on the basis of EMS 

shareholders obtaining one share of Select for each three 
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shares that they owned of EMS, isn't that right? 


047 


2 

3 
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A 

Q 


That's right. 

And that was based, was it not, on a price 


of $15 per share of Select and $5 a share o£ EMS? 

A That's right. 

Q How did you reach the evaluation of $5 a share 

for EMS? 

A That figure, if I am not mistaken, is in this 

original document, though it may not be. 

Q . ^ich document are you referring to, doctor? 

A Exhibit 186, I believe it is. Or perhaps it is 

not. 

In any event, in the beginning nf EMS, Mr. 
Uickel and I attached a $5 per share value to EMC shares. 


Q On what basis? 

A I can't answer that question fo- you because 

that part of it, the mechanics leading up to that, was 
done by Mr. bickel. 

Q Is it true to say that $5 a share for EMS 

was an illusory figure? 

THE COURT: Illusory? 

MR. SEGAL: Illusory. 

THE COURT: F : otitious? 

MR. SEGAL: Fictitious. 


I 

! 

i 


I 

i 
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A At that point, yes. 

Q So you were trading stock of EMS which was 

worthless for stock of Select which had a quote in the 
New York market of in excess of $15 a share, isn't that 

true? 

A When you said we were trading, we didn t 
actually trade. 

(j I'm sorry. You were obtaining for worthless 

EMS stock one share of stock of Select which had a quoted 
value on the New York market of in excess of $15 a share. 

A We didn't obtain any Select stock for EMS 

stock. 

Q That was what was contemplated? 

A We were contemplating and talking abouc it, 

and it basically was the program that was brought to us 

ns much as us going after it. 

Q Now, at that time it is true, is it not, that 

you felt, and sincerely felt, that EMS was a good potential 

organization? 

A That's correct. 

Q The idea was good. 

A Yes. 

q The concepts v/cre good. 

A Right. 
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A 

4 

A 

• 

We believed so, yes. 

3 

Q 

And the personnel was good. 

4 

A 

We believed that too, yes. 

5 

Q 

What you needed, was it not, was some money 

6 

infused in 

order to put that all together, isn't that 

7 

right? 


8 

A 

That's correct. 

9 

Q 

And with money that organization would have 

10 

gone, it would have floated, it would have flown, is that • 

11 

right? 

1 

( 

12 

A 

We would hope so, yes. 

13 

0 

And you had every reason to believe it might 

14 

because of 

the performance of Parker, isn't that correct? 

15 

A 

Yes. That was my experience, yes. 

16 

Q 

When you went to that meeting on March 26th 

17 

to make your pitch, what did you tell that meeting about 

18 

the potential of EMS? 

19 

A 

- 

As I recall, it was essentially the same material 


20 j which is contained in No. 283. 

21 Q The 283 material is the analysis that you had 

22 made? 

23 A Yes. 

24 Q And it was the very document, was it not, on 

25 which, based upon the analyses that were made therein and 
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the fact that the estimate of *the potential was so good, 
you estimated on page 3 of that document that "The above¬ 
estimate will generate a cash flow of at least $60,000 
annually, based upon the conservative estimate of $600 
per year per doctor participating," isn't that correct? 

A Yes. 

Q It was because of that, was it not, that you 

arrived at the figure that 1.MS could potentially obtain at 
least $115,000 per year or $230,000 during the following 
year,.24-month, period, is that right? 

A Is your comment right? 

Q Yes. 

A Not precisely. 

Q What would be the precise comment that would 

be correct? 

A As I stated, we had agreed on the purchase 
price in terms of Select stock, and this represented some 
15,333 shares, which multiplied by 15 comes up to in the 
neighborhood of $230,000. 

And so the latter portion of my analysis of 
the two year forecast of Select was arrived at, again, 
•arbitrarily to come up with a figure of approximately a 
quarter of a million dollars. 

Q You and Mr. Dickel had an orjanization that 


i 

! 


I 


I 

! 
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2 

was flat at 

the moment, did you not? 


3 

A 

That's correct. 


4 

Q 

And it was to your interests, was it not, yours 


! 5 

and Mr. Bickel’s, to convince Select that EMS was a profit- 


6 

able and a 

potentially profitable organization, is that 


7 

correct? 



1 8 

A 

That's correct. 

1 



Q 

And you did that so that they would believe 


10 

that you could produce that kind of money, isn't that 


11 

right? 



12 

A 

That's essentially true, yes. 


13 

Q 

Now, for that there was going to be, was there 


14 

not, this one for three exchange, the three for one from 


15 

your point 

of view; that is, three shares of EMS for one 


16 

share of Select, right? 


17 

A 

Yes. Mr. Boyd did make that, shall we say, 

1 

18 

offer. 


! 

1 

19 

0 

Well, Mr. Boyd didn't make the one for three 

1 

20 

offer, did 

he? You said that your stock was worth $5, right 

> 

21 

A 

Right. 


22 

Q 

He took you at your word, right? 


, 23 

A 

Yes. 


24 

0 

And he said that his stock was worth 15 or 

1 

25 

more, correct? 

1 

1 


_ 
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A Correct. 

Q You didn't have to take him at his word, did 
you? You checked it out. 

THE COURT: Checked what out? 

Q Did you check out the price of the stock? 

A Yes. I believe that I called early, in the 

game, at least one broker and did get at least a $15 bid, 
or quote, rather. 

Q There was no place that anybody at Select cculd 

have called to get a quote on EMS stock, was there? 

A No. 

Q Now, this was going to be distributed, was it 

not, among the sha eholders of EMS? Is that right? 

A The select stock? 

Q That's correct. 

A Yes. 

C Ai.d you and Mr. Bickel made an estimate as to 

what each such shareholder of EMS would got on this 
exchange arrangement; is that right? 

A That's right. 

Q And part of that calculation at least was made 

on the basis of whether or not the EMS shareholders had in 
fact paid for the stock which was allocated to them. 

A That's correct. 
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Q In other words, if somebody ostensibly owned 

500 shares and he only paid for 200 of those 500 shares, 
he would get only 200 worth of the Select stock, correct? 

A Yes. 

q So that would be the adjustments made, based 

upon what they had paid, right? 

A Yes. 

Q Now, if stock was to be given to shareholders 

for an exchange, what was going to happen to the extra stock 
for which the shareholders had not paid? 

A I think that's clarified, isn't it, on those 

two yellow sheets? 

C It is. I'm just asking for your comment on 


it. 

What was going to be done with it? 

A we-l, there were 14,333 shares listed on that 

sheet, and it designated who gets them all. 

Q You ended up with, or would have ended up with, 

over 7,000 shares. 

A And I believe Bickel likewise. 

Q So, of the 15,333, you and Bickel would have 

taken in excess of 14,000 shares. 

A That's correct. 

0 In fact, almost 15,000 shares, is that right? 
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A Yes, that's correct. 

Q Will you tell me, doctor, why is it that the 

excess shares for which the shareholders of EMS had not 
paid did not go into the company and not into your name 
and Mr. Bickel’s name? 

A No, I can't explain that co you. I can't tell 

you why. 

0 It should have, shouldn't it? 

A I don't know. 

0 You don't know? 

A I'm not really prepared to answer the question, 
because I don't know how these things are normally done. 

Q But you and Mr. Bickel were going to get a 

windfall, weren't you? 

A We v/ere hopeful of getting, I believe it is, 

7400 shares each. 

Q At the expense of EMS. 

A At the expense of EMS? We would certainly have 

financed EMS adequately to make it successful, becuase it 
wouldn't be to our advantage not to. 

Q But you would have loaned that money to EMS, 

wouldn't you? 

A We didn't disc’ss how we wei e going to do it 

at that point. 
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Q When you say you were to finance EMS, you mean 

that you were to put EMS in debt to you? 

A I don't know. We didn't discuss how that was 

to be done, Bickel and I. 

Q Doctor, you have testified about the fact 
that at one point 10,000 shares of Select had been given 
to you by Mr. Boyd. Do you remember that? 

A Yes. 

Q Now, had you made that a condition of dealing 

with Select? Was this going to be an advance on the ultimat 
deal? 

A Not according to my understanding,no,sir. 

Q VJas it according to Bickel's understanding? 

A I don't know what his understanding was. 

Q Nov;, you also testified, did you not, o. ctor, 

that the signatures v/ere asked for on each of those 
certificates, is that right? 

A The stock powers, you mean? 

0 Yes. 

A Yes, that's true. 

Q Can you explain to us briefly what the 

significance of stock powers would be on the back of a 
certificate of stock? 

A My understanding of it is that it makes it 


SOUTHERN l>.,TRICT COURT REPORTERS. U S COUR1HOI sE 









A 377 

856 

jgjw 18 Chapel - cross 

it possible for those shares to be transferred. Is that 

the right word? 

q You tell ire , doctor. 

A Well, that's my understanding of it. 

q Ok ay. 

Now, I beli ve your testimony was, and 
correct me if I am incorrect, that all of the stock 
powers for all of those 10,000 shares were signed, isn't 

that right? 

A To the best of my recollection, I supplied 

Joe.Boyd one stock power for each of the shares of stock 

that he held. 

Q Now, that stock was being held by you, wasn’t 

it? 

A No. It was being held by Joe Boyd. 

Q And you there were signing all the certificates 

and you were giving them back to Mr. Boyd, right? 

A That's the best of myrecollection on that. 

q And then Mr. Boyd gave you 3,000 of those 

shares back, is that right? 

A Well, the mechanics of it. I don't remember 

whether I just kept the three and gave him seven back 
or whether I gave him the whole ten and he gave me three 


back. 









A 378 8;)7 

1 jgjw 19 Chapel - cross 

2 Q If you were going to keep three, doctor, why 

3 did you have to.sign the stock powers on the stock that 

4 you were going to have in your own possession? 

5 I A I can't explain it. 

6 Q Is it possible you thought, doctor, you kept 

7 all ten? 

8 A I have no recollection of having kept the ten 

9 j shares at all. 

10 Q Is it possible? 


11 A What? 

12 Q . Is it possible? 

13 A I don't believe so. My recollection is clear 

14 of giving those back to Mr. Boyd. 

15 Q Do you have any proof of that? 

16 A No, sir. 

17 0 You have proof of all your other loans and 

18 debts, don't you? 

A Yes. 

Q That you supplied to the government,' did you 


19 

20 


21 


not? 



A I supplied to the government? I think — I'm 

not sure that I supplied everything. 

Q You even told them where they could find it. 

A Much of it they found themselves. 
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Q But you never supplied them with any proof 
of the fact that you turned back 7,000 shares, did you? 

A I didn't have any proof. 

Q Now, doctor, in the course of the negotiation 

with Select you, at least in one instance, had been 
labeled as a consultant. 

I 

Do you recall that, in that document which 
you said had been sort of taken from the shareholders' 

i 

letters that you had written? 

A Yes, I remember that. 

Q And you were described as a consultant, is that ^ 

l 

right? 

A Yes. 

Q Did you set up the logo, or the form, in which 
that mailing piece was going to be printed? 

A I don't really recall whether I did all — I 

didn't do the artwork, I'm sure of that, because I'm not 
an artist. 

But I probably made the decision as to whether 
it should be folded twice, if that's what you mean. 

Q Did you also make the decision as to whether or 
not you should be called a consultant? 

A I don't recall whether I made that decision or 
whether it war. a mutual decision among whoever happened to 
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Chapel - cross 
be in on the conversation. I would suggest perhaps Mr. 
Bickel and perhaps Joe Boyd. 

Q Is it possible that you and Mr. Bickel 
decided that you would be called a consultant? 

It is possible, yes. 

Q You wanted to be called consultant because 
it would give EMC a little better whack, wouldn't it? 

A I don't recall that being a part of any reason¬ 
ing on the situation. 

Q But you said, did you not, that you sent S”.ch 

a document to someone, did you? 

A To a printer. 

Q Yes. 

A Yes. 

Q And did you ever make use of this document? 

A I personally do not recall having ever made 

use of it. 


Q You never sent it to a bank? 

A I don't recall having sent that one to a bank. 

Q Doctor, during the course of your negotiations 
with Select, you never thought you were doing anything 
improper, did you? 

THE COURT: He never felt he was doing something 

proper? 
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MR. SEGAL: Something improper. 

THE COURT: Improper. 

MR. SEGAL: That's correct. 

A You are speaking of your negotiations with 

Select relative to the absorption of the corporation? 

Q That's correct. 

A No. 
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Q In fact, it was going to be to your advantage 
and you felt it would also be to Select's advai • .ge if 
that exchange or acquisition by Select took place, is that 
right? 

A That is the reason we went into it in the first 

place. 

0 Do you recall whether or not at any time, 
doctor, you had ever had any discussion with the board, 
for instance on that March 26th meeting, ahout your desire 
to be a consultant? 

A I don't recall any such discussion, particularly j 
at that board meeting. 

Q Did you ever ask for some extra compensation 
in order to be a consultant? 

A No, sir, not to the best of my recollection. 

Q Doctor, of what value to Select would your 

being a consultant be? 

THE CO’JKT: I think we have had enough of this 
consultant talk. Let's go on to something else. 

MR. SEGAL: All right, your Honor. 

(Pause) 

Q Dr. Chapel, at the time that you filled out 
Exhibit 269, you in fact had 10,000 Select shares, is that 
correct? 
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A I reported that I had 10,000 Select shares. 

But, according to the very best recollection I have, I 

did not have them in my possession. 

Q You put that on this application because that 

would help you to get the loan that you were after, isn’t 

that correct? 

A As a matter of fact, at Joe Boyd's suggestion 

I put them on this application, this statement, for that 


purpose 


I know that's what you testified to. But 


THE COURT: Please I don't want you to do that. I 
MR. SEGAL: Very well, your Honor. 

THE COURT: The jury will pay no attention 

to comments by a lawyer, innuendos by a lavyer. The 
evidence is what comes from the witness stand, and remarks, 

innuendos and comments will be ignored. 

q Now, after you obtained the loan for which this 

personal financial statement was submitted — well, first 
of all, was the loan for which this statement was submitted 
a loan which was already in existence? Was it a renewal 
of a personal financial statement in order to updr.te for 
the bank's purpo ^s your financial condition? 

A This financial statement was used at the Atoka 
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Bank, to the best of my knowledge, to the best of my 
recollection, and it whs used in connection with a note 
that I signed at Joe Boy'd request, with practically no 
explanation other than the fact if I were to do this it 
could easily help to save Select Enterprises. 

q So you were going to save Select by obtaining 

a loan, is that correct? 

A I felt as though I was doing both Select 

and Joe Boyd a service in doing so, in signing this note. 
q Did you think you were doing any service 


to EMS? 


A Indirectly I suppose one can say that, because 

if Select was saved, surely it would have a helpful effect 
on EMS as well. 

q Doctor, to this day do you still owe money on 

that loan which had been floated at Atoka? 

A I haven't yet — I haven't heard anything from 

them for ages, so I don't know what the status of it is. 
q Is there still an outstanding balance? 

A I don’t know. 

0 Was that loan ever renewed? 

A Not by me. 

q You say you never received any call on paying 

that loan, is that correct? 
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A I beg your pardon. I should qualify that very 

slightly. 

You asked the question was the note ever 
renewed. Yes, it was renewed at least once. I had for¬ 
gotten whether it was once or twice. 

But that was back sometime, as I recall, either 
vgry late in *70 or very early in *71. Since that time I 
have not renev/ed. 

Q You renewed that in '70 or -71? 

A Signed a renewal note, yes, sir. 

Q Was Mr. Bickel on this loan? 

A No, he wasn't, to my knowledge. 

Q Just you, yourself, on that Atoka note? 

A Yes. 

Q what did you do with the proceeds? 

A I never got them. 

Q You mean you went to a bank and you took out 

a loan in your name, is that right? 

A That's correct. 
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q And the bank authorized the issuance of 

moneys for the loan that you had negotiated; is that 


correct? 


A I don't know anything about that. All I know 

is that I signed the note at Joe Boyd's request, that he 
had told the Atoka Bank, and I had no further tangible 
knowledge of what happened to the funds from that. 

Q The bank never gave you the money? 

A That's correct. 

Q All the bank does is have you on their register 

or list of you owing them some money? 

A That's correct. 

0 Have you ever sued Joe Boyd or anybody else 

in order to take over that note? 

A The answer to the question, was I sued or did 


I sue? 


Q Did you ever sue Joe Boyd or anybody else 

indicating that they were the actual obligators on the 


note? 


No, sir. 


Q As it stands to this day, as you sit there 

THE COURT: This is repetitious. You're 
saying the same thing over and over again. 

MR. SEGAL: Very well, your Honor. 
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Q When was it, Doctor, that you first decided 

to cooperate with the Government? 

A Approximately, I would say, a month ago. 

I aoji't recall the exact day of my first interview here. 

Q A month ago? 

•A Approximately. 

Q It is now October. 'vre you talking about 

August or September? 

A I don't remember exactly what the date was. 

It was a little earlier than that, but I don't remember 
what the date was I originally came here for the personal 
interview. 


Q 

were you 
A 
Q 
A 
Q 

tell the 
A 
Q 
A 
Q 


At the time you testified before the grand jury 
cooperating with the Government? 

No. 

That was in December? 

Yes, sir. 

When you went into that grand jury did you 
truth? 

Not all the v/ay. 

You told partially the truth; is that right? 

I don't recall specifics on it. 

You were under oath at that point, were you 


not? 
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Yes, sir. 

Did you indicate at any time that you wanted 


to cooperate with the Government in exchange for immunity? 


Were you the one who brought that up? 

A No, sir. 

Q Who brought it up? 

A The Government attorney made it rather clear 

to me that I was in a very bad position of false testimony. 

Q Did he indicate to you that if you would co¬ 

operate with him that he might offer you immunity as to any 
crime you might have committed? 

A I believe that the way it was put was simply 

that my position was pointed out to me and the immunity was 
not -- the word "cooperation" didn’t enter the picture, as 
I understand it, but rather telling the truth did. 

Q Did you take him up on that proposition 

immediately or after that offer? 

A Yes, I did. 

Q Did you ever testify in any forum after that, 


after you decided to cooperate with him? 

A You mean under oath? 

0 Yes. 

A My recollection, this was the first time I have 

been under oath since that time. 
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Q When you went into he grand jury you tried to 

help yourself as much as possible; is that right? 

A Yes. 

q It was to your interest to provide the grand 

jury with answers which would be of some benefit to you, 
is that right? 

A I'm not sure that's the way I would put it. 

I would say that in some instances in the grand jury hearing 
I did give false testimony. 


Is that because you felt it would be of some 


help to you? 

A Perhaps. I'm not really clear on it. I think 

so. You testified beefore the Securities and Exchange 
Commission also; do you recall that? 

A Yes. 

q Did you feel that when you testified falsely 

before the Securities and Exchange Commission that would 

be of some benefit to you? r 

A I suppose in addition to Joe's telling me not 

to talk about certain things that indirectly perhaps I did 
interpret it as southing that would be helpful to me. 

q If we were to ascribe an order to those two 

things you just said, what would be No. I? Would No. 1 
be Dr. Chapel or would No. 1 be Joe lloyd ’ 


SOUIIU.RN LMSiMCI COURT RIPOKURS. US. COIIIM HOUM 
FOll:Y UARI. NL W YORK N Y - MI-liU' 


. 





1 


• Chapel -cross 


869 


2 

3 

4 

5 
0 

I 7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 

\ 21 
22 

23 

24 

25 


A 390 

pgs 


A I suppose if that particular — that particular 
choice has never really arisen, that I know of. 

Q Is there any question as to what the choice 


would be? 

MR. SUSSMAN: Your Honor — 

Till: COURT: Sustained. 

Q Did you make such a choice, Doctor? 

f 

A No. 1 don't believe I can honestly say I did. 

Q Doctor, you have indicated that you were told 

about certain items which you should stay away from, and, 

I believe, you listed three or four? 

A Yes. 

Q Yet, when you went in there you made a selection, 

did you not, about where you would tell the truth and where 
you would not tell the truth; is that right? 

A In one instance, yes. 

Q Is that because you were disobeying orders? 

A No, sir. It was because I saw the examiner, 

Mr. Hewitt, already had the information he wanted on the 

list of 12, and I could sec there was no point in my making 

any disavowel of it. 

Q When the examine, Mr. Hewitt, asked you about 

the Atoka Bank, ho named the Atoka Bank, did he not? 

A Yes. I believe he did, according to my 

sonniiRN dish if.i cornu rii'ortirs. iis. coiikhiodm 
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recollection 


Q You knew he had the information about the 

Atoka Bank. Why didn't you make the same choice? 

MR. SUSSMAN: Objection, your Honor. 

THE COURT: Sustained. 

Q -You knew, did you not, when the question was 

asked to you that the Securities and Exchange Commission 

knew about the Atoka Bank; is that right 

MR. SUSSMAN: Objection, your Honor. 

THE COURT: Sustained. 

0 Doctor, do you recall testifying before the 

Securities and Exchange Commission on Apr 1 21, 1970? 

Not that you remember that precise date, but you did testify 


in April? 


Yes. 


MR. SEGAL: This is Government Exhibit 3533. 

This is a document that has been .provided to us by the 


Government 


Do you remember giving these answers to these 


questions, page 12: 

"Q Do you personally or do ;s EMS or any 
of its affiliates have bank account; at the Eirst 

Dank in Atoka, Oklahoma? 

"A I don't, and to my knowledge none of the 


mhihiikn imii c:i cornu km-okii-kv iiv oouhiuoi'm 







1 

2 

3 

4 

■ j 

5 

6 ! 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 | 


A 392 

s 'Chapel - cross 1 

affiliates do, with the possible exception of Dr. 
Knisely. 

"Q You can't speak for other individuals 
but your companies don't have any accounts there? 


"A No. 

"Q Have You borrowed any mo ney from First 

Bank in Atoka? 

"A No. 

"Q ' Has EMS? 

"A No I" 

Do you remember giving those answers to those 

questions? 

« 

A Yes. 

Q It was the Securities and Exchange Commission 

at that occasion that raised the Atoka Bank? 

A Yes. 

Q Once they raised the Atoka Bank, tell me why it 

was that you lied? 

A The reason that I lied was the same reason that 

I gave during'my earlier testimony, because Joe asked me to. 

q Yet, when the Securities and Exchange Commission 

asked you about the 12 shareholders you found they had 
already the information and therefore you didn t lie? 

A The point ir. that — 
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Q What is the point? 

A The point is that in that testimony relative 

to the Atoka Bank hey did not give indi.cat.ion that they 
knev; that I had a loan up there or that I had signed a 
note there as they did clearly with the l:.st of 12 names. 

Q Doctor, the fact that you had taken out a loan 

at the Atoka Bank, of what moment is that? 

A Sir? 

Q Of what moment is the fact th.it you took out a 

loan at the Atoka Bank? 

A Moment? 

0 Of what importance is it? 

A I don't really know. 

Q You don't know, do you? 

A The only thing I have to go u aon — 

0 Do you or don't you know of w lat importance 

it is? 

* 

THE COURT: Importance to whoa and for what? 
MR. SEGAL: I will rephrase tie question. 

W 

q When you were asked about having a loan at 

the Atoka Bank at the Securities and Exchange Commission 
in April of 1970, was it of any importance to your having 
violated the law or not violated the law to the fact you 
were taking out a loan? 
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MR. SUSSMAN: Objection. 

THE COURT: Sustained. 

Q Did you have an ‘attorney who represented you 

at that point? 

A At the hearing? 

0 Yes. 

A Yes. 

Q You had gotten an attorney after you had spoken 

with Mr. Bickel? 

A That’s correct. 

0 Did you tell the attorney about the loan that 

had been made at the Atoka Bank? 

A I don’t recall that I did. 

Q Do you recall whether you went over the subject 
matter of your testimony with that attorney? 

A No. I don’t recall that I did. 

Q What function did the attorney perform for 

you on that day? 

A In fact not too much. 

Q The fact that you took an attorney at the time 
that Mr. Boyd said it was not necessary indicated you 
didn't quite agree with Mr. Boyd, did you? 

A On that subject? 

Q That's Correct. 
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A That would appear to be true. ^ 874 

Q But yet when you went in there it is your 

testimony, is it not, that you testified as you did because 
Mr. Boyd told you to; is that right? 

A That's right. 

Q In April of 1970, and again August of 1970, 

you submitted financial statements to banks, did you not, 
or at least you submitted financial statements bearing on 
thhose dates? I will give you those in a moment. 

(Pause.) - 

Doctor, you have before you Exhibits 293 and 297 
On each of these exhibits which are financial statements 
of yours there are insertions indicating that you own 
Select Enterprises stock; is that right? 

A That's correct. 

Q Do you remember the purpose for which these 

two financial statements were drawn up? 

A 293, I don't have a recollection as to what 

specific purpose this was drawn up for. 

Q Let's stay with that for just a moment, if we 

♦ 

can. You put in that you have Select Enterprises stock 
of 10,000 shares at $12. 

A That's what it says. 

Q And Joe.Boyd, did he tell you to put that in? 
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2 

A 

In this particular statement I don't remember 

3 

enough of the details about it. My recollection is a 

% 4 

little hazy 

on this one. 

5 

0 

Is it true, Doctor, that you were including 

6 

the fact that ownership of Select stock even when Joe Boyd 

) 7 

didn't tell 

you to do it? 

8 

i 

A 

I can't answer the question because I don’t 

9 

recall. 


10 

0 

You can't answer the question? 

11 

A 

I simply.don't recall. 

12 

Q 

You can't answer the question yes either, can 

j 

13 

you? 


14 

A 

I don't recall. 

15 

Q 

Doctor, I take it that in the course of your 

16 

skills you 

have not gotten to be a real estate man, have 

17 

you? 


18 

A 

No, sir. 

19 

Q 

Nor a geologist or a geographer? 

20 

A 

No, sir. 

1 21 

Q 

Are you familiar at all with the California 

22 

area called the Imperial Valley, I believe it is? 

23 

A 

Only to the extent that I recall having driven 

24 

through it 

on one occasion. 

25 

Q 

Do you know how big it is and how far it 
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2 

extends? 

• 

3 

A I have a mental picture of a rather large area. 

4 

That's about as much knowledge as I have. 

5 

0 Therefore when you heard the term "Imperial", 

6 

it drew to mind that drive you might have taken through 

7 

that placid, lovely countryside? 

8 

A That's true. 

9 

Q Doctor, would it make a difference to you as 

10 

to whether or not in writing the release for Select, the 

11 

description of the land in which Select was interested. 

12 

was Imperial Valley or Imperial County.-* 

13 

A Would it make a difference to me? 

14 

Q Yes. 

15 

A I don’t honestly think it would, because I am 

16 

not familiar with Imperial County. 

17 

9 

Q Isn't it true. Doctor, that the description of 

18 

the land that you were after in that news release was 

19 

Imperial County and not Imperial Valley? 

20 

A I'm afraid I don't know. 

i 

21 

0 Doctor, you became somewhat of an export in 

22 

stock powers, did you not? 

23 

MR. SUSSMAN: Objection. 

24 

THE COURT: Sustained. 

■5 

Q Doctor, did you ever have occasion to take stock 
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powers from your partner, Mr. Bickel, with regard to the 
EMS stock? 

A Take stock powers from him?. 

Q That's right. 

A With regard to his stock? 

Q That's correct. 

A As I recall, he did return his stock and, as I 

also recall, he included stock powers with it. I have a 
memory, however, on that partichlar subject. 

Q Why did you want stock powers from your partner. 

Doctor? 

A As a matter of fact, I didn't ask for them, nor 

did I ask for the stock. • In turning over his stock to 

me was his idea and not mine. 

Q Doctor, did you ever sell any Select stock to 

any of the shareholders of EMS? 

A Any Select stock to any shareholders of EMS? 

Selling? 

Q That's correct. 

A No, sir. 

Q Doctor, do you remember the list of ten which 

you say you gave to Mr. Boyd? 

A A list of 10 or 12? 

0 Which is it? 
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12 is what I coun ted. 


Q Do you recall, or do you know, whether or not 

the individuals were actually, their names were actually, 

recorded on the stock transfer lists. 

A ! saw w hat was represented to me as a stock 

transfer list and it contained those names. 

q Tt indicated, did it not, that those individuals 

were the lawful or legal recipients, or at least the 
recipients of a given number of shares of stock as to 


each? 


MR. SUSSMAN: Objection, your Honor. 

THE COURT: Sustained. 

Q You noted on that list, did you not, that each 

of those individuals was the registered owner of a certain 
number of shares? 

A I noted their names on a stockholders list 

which I was told was an official list of the stockholders. 
That's about as far as I can go because I don't know that 

much about stockholder lists. 

q Doctor, do you know whether you ever received 

those sharer, of stock for the stockholders? 

A For the 12 that we are talking about? 

Whether I received them? 

q That's right. 
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Yes, I did. 


Q As a matter of fact. Doctor, didn't you turn 

over Exhibit 21 to the Government? 

A Yes, I did turn it over to the Government. 

Q They were in your possession, right? 

A That's correct. 

Q Doctor, does that mean that you never turned 

those certificates over to those individuals? 

A Yes, sir. 

Q Were you-going to use them yourself? 

A No, sir. 

Q Why were you keeping them? 

A For no particular reason except that it became 

quite obvious that they were not of any real value and 

so I simply kept them in my file. 

Q Didn't you think it would clutter the files 

of these people? 

THE COURT: Let's go on. 


questions. 


MR. SEGAL: Your Honor, I have no further 


THE COURT: Are there any other defendants 


who want to cross-examine? 
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CROSS EXAMINATION 
BY MR. STOKAMER: 

Q My name is Michael Stokamer and I represent 

Mr. Goodloe. 

Mr. Chapel, you indicated before that you 
testified at the Securities and Exchange Commission on 
April 21, 1970; is that correct? 

A That's correct. 

Q Reading from page 12, I read you these questions 

and answers, and I want you to tell me if you remember 
answering them this way: 

"Q How long have you known Eddie Goodloe? 

"A I have met him just very recently. 

I'm not even sure which he is. It se^ms as though 
there are two Goodloes. 

"Q Parker Goodloe and Ed Goodloe. 

"A And I am pretty sure I have met them 
both, but I am not really clear which is who." 

Were those the answers you gave to those 

questions? 

A Yes, sir. 

Q Were they truthful? 

A Yes. 


Q 


You also testified before the grand jury in 




1 


l 
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this District on December 19 , 197 '', correct? 

A Yes. 

q I will do the same thing, reading from page 

22. Will you listen to the questions and then to the 

answers: 

« Q Did you ever meet Eddie Goodloe in that 
connection?" 

That referred to New Mexico. 

"A In connection with a mica mine? 

"q That's right. 

■« A No. I know him. I met him but not 

in connection with a mica mine. 

»q In connection with Select Enterprises? 

-A I believe that I met him before that 

time, but I also have met him with respect to 
Select Enterprises as well. 


18 

"0 

What was his contribution to Select 


19 

Enterprises, as you knew it? 


20 1 

"A 

I didn't know it. Unfortunately I 

don' t 

21 

remember 

the time or the place, but I do recall 

havin< 

22 

seen him 

with Boyd and just simply saying hello 

to 

23 

him." 



24 

i ' Do 

n 

you remember those questions and those 


25 

answers? 

- 



Yes, I do. 
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Q Were they truthful? 

A To the best of my recollection, yes. 

MR. STOKAMF.R: Thank you very much. 

No further questions. 

THE COURT: Mr. Goldman? 

MR. GOLDMAN : Thank you, your Honor. 

CROSS EXAMIANTION 
DY MR. GOLDMAN: 

Q Dr. Chapel, my name is Lawrence Goldman. 

I am Mr. Ford's attorney. 

Mr. Rhodes asked you a number of questions 

about the layout of the buildinq that you went to for the 

March 26th meeting. Do you recall that? 

A Yes, sir. 

q That was the building in which Mr. lord had 

his office, is that correct? 

A Yes 

q Do you recall how many offices there were in 

that building? 

A As to a total number, no, sir. 

q Would you say there were more than four? 

A If you count the reception area and the coffee 

area and the conference room, I'd say yes, there were four 
or more. 
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q How many private offices can you recall, 

other than those general areas? 

A The only room that I recall clearly is the 

conference room. „ 

Q When you entered that, was there a reception 

room there? 

A When I entered the office or the conference 


room? 


0 When you entered the building. 

A Yes, I seem to recall some sort of a reception 


area. 


in? 


0 

A 

0 

A 


Was there a secretarial area there aos. 

To the best of my recollection, yes. 

There also was a secretary there when you got 

Was there a secretary there? I don't recall 



whether there was one. 

Q Do you recall if there was a typewriter in 

the desk for a secretary? 

A Yes, I'm sure there was a typewriter. 

Q Do you remember where you went from that 

reception-secretarial area, how you got to the conference 
room? 

A As I recall, it was 


A 


down a hallway. 
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2 

0 

Was that a hallway in the middle of the 

3 

building, 

a central corridor? 

4 

A 

I have not a 100 per cent — I have a reasonably 

5 1 

clear recollection that there is a hallway and there are* 

G I 

or was, I 

assume the building still exists, doors on both 

7 

isles. 

• 

8 

Q 

But the would be off both sides of that central 

9 

corridor? 


10 

A 

I’m not sure I went into all of them, but I 

11 

suppose it is a safe_assumption. 

12 

Q 

Do you recall how you left that building? 

13 

A 

How I left it? 

14 

Q 

Yes. 

15 

A 

NoI don 1 1. 

16 

l 0 

Do you remember whether it was the same way 

17 

you went 

in? 

18 


I really don’t remember. That would be 

19 

j an assumption if I answered that, because I really don't 

20 

recall. 


21 

Q 

Was that secretarial-reception area open, sir? 

22 

Do you understand iny question? 

23 

! 

I think I do, yes. My mental picture is some- 

24 

what hazy on it, but I would say, with that in mind, it 

25 

seems to 

me as though it was open, yes, to some degree. 
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2 

Q 

And was there access to that area from the 

3 

central corridor? 

4 

A 

Yes, I recall. 

5 

Q 

Now, sir, you aid you recall Mr. Ford was at 

6 

that board 

of directors meeting. 

' 7 

A 

Yes. 

. 8 

Q 

Do you recall whether he walked in and out a 

9 

number of times? 

10 

A 

No. 

11 

Q 

Do you recall when he left that meeting? 

12 

A 

No, I don't recall. 

13 

0 

Do you recall whether or not he left it before 

14 

it terminated? 

15 


Before it terminated? 

16 

0 

Yeds. 

17 

A 

No, sir, I don't. 

18 

0 

Let me ask you if you recall Mr. Ford excusing 

19 

himself and saying he had to attend a play rehearsal. 

20 

A 

No. I really don't. There is just a very 

21 

vague memory in my mind of something along that line, but 

22 

it is not 

at all clear. 

23 


MR. GOLDMAN: No further questions. 

24 


Thank you, Doctor. 

, 25 


TUB COURT: Mr. Krieger? 
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CROSS EXAMINATION 
BY MR. KRIEGER: 



Q Dr. Chapel, we've met already, haven't we? 

A Yes, sir. 

q And we met really for the first time awt the 

lunch break, is that not correct? 

A That's correct. 

Q And we spoke for a few moments together, is 


that right? 

A Yes, sir^ 

Q And, Dr. Chapel, we spoke about a couple of 

things, didn't we? 

A Yes. 

Q And you know that I do represent Selwyn Weber. 

A Yes. 

Q Now, Doctor, in regard to this meeting on or 

about March 26, 1970 at Mr. Ford's office, about which you* 
given testimony, I think on your direct examination you 
characterized it as a board meeting, is that correct? 

A Yes, sir. 

q Now, it is a fact, is it not, Doctor, that as 

of, well, even now you cannot state of your own knowledge 
who the members of the board of directors of Select 
Enterprises were — who the members were on March 26, 
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2 

1970? 

• 


3 

A 

That will be correct, yes. 


4 

Q 

And you don't know whether the meeting was 


5 

attended by 

people who were not members of the board, is 


6 

that correct? 


I 7 

A 

Myself would be the only one that — as I 


8 

recall my knowledge of who was what at that time, the only 


9 

one I could 

be really sure of is myself. 


i° 

0 

And you were not. 


11 

A 

And I wa5 not a board member. 


12 

0 

Now, at this meeting, you told us that there 


13 

were people 

who really delivered presentations concerning 


14 

certain business ventures , is that right? 


15 

A 

Yes. 


16 

Q 

And whoever delivered a presentation was 


17 

describing 

whatever composed or comprised this particular 


18 

business venture, is that correct.- ? 


19 

i 

A 

That's correct. 


20 

Q 

The assets as well as the liabiJitics. 


21 

1 A 

Yes. 


22 

Q 

And also presented what the prospects of the 


23 

business venture was. 


24 

A 

As I recall, yes, that is right. 


25 

Q 

And it is also your recollection, is it not, 
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that you don’t know who presented what? 


That’s true. I don’t recall who presented 


what 


Q That is correct. 

A At one time I knew, I'm sure. 

q Well, we can only have your recollection now, 

and your recollection now is that you do not recall who 

presented what. 

A That is correct. 

q Is it your recollection, as you testify here 

now, that you do not recall Selwyn Webe* presenting any¬ 
thing? 

A I do not ercall Selwyn Weber or anyone else 

that I recall having been there presenting a specific 

subject except, again, myself. 

q Do you have a recollection of Selwyn Weber 

presenting anything? 

A No, I don't. 

0 Now, is it your recollection as you sit here 

today that you can picture in your mind’s eye Selwyn 
Weber at that meeting? 

A As I sit here today, that’s my recollection, 

yes. 

q Can you describe for us this room in which the 







A 410 


.Chapel-cross 


meeting took place? 


A 1 have a picture of a relatively large room. 


I'm not sure that I could say how large. But I also 
have a picture of a conference table with a number of chairs 

around it. 

q People sitting in the chairs? 

A People sitting in the chairs. 

THE COURT: Let him answer the question before 
MR. KRIEGER: I thought, he was through, your 


Honor. 


(Continuing) And that would be my recollection 


of that room. 


q And can you place in your mind's eye where 

you see Sclwyn Weber in that room at that conference 

table, if at all? 

A I'm afraid that I can’t, because I'm not able, 

from my memory of the situation at this stage of the game, 
as to place anyone as to where they were sitting in 

particular. 

q And is it not a fact that you cannot recall 

identities of people who were there? 

A That’s true. 

q Can you toll us approximately how many people 

were there? 
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2 

A 

Approximately eight .or ten. 

3 

Q 

And certainly,of the eight or ten who were there. 

4 

so far as 

your recollection can toll us, there were people 

. 

5 

who absolutely did not participate in thatmeeting except 

6 

for their 

physical presence. 

7 

A 

I believe that, according to my recollection, 

6 

would be a true statement. 

9 

Q 

Thank you. 

10 


Now, I would like to move ahead to approximately 

11 

April 20, 

1970. You do have a recollection of April 21, 

12 

■ 

1970, do you not? 

13 

A 

Yes. | 

14 

Q 

- 

That's the day on which you appeared before an 

15 

SEC Examiner, correct? 

16 

A 

That's right. 

17 

Q 

And you told us in your direct testimony about 

18 

a meeting 

that you had with Mr. Boyd and Mr. Weber the day 

19 

before, is that correct? 

i 

20 

A 

That's correct. 

21 

Q 

And was that at the Warren Hotel? 

22 

A 

No. That was at the Worth Hotel. 

23 

0 

The Worth Hotel. And did you have an 

24 

appointment to meet with either MR. Boyd or Mr. Weber on 


25 


that occasion at tha-t time? 
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A As I recall the invitation, or appointment 

if you prefer, this was more in the form of an invitation 
from Joe Boyd to join him and Selwyn Weber at the V.’orth 


Hotel 


Q I'nd you did. 

A And I did. 

Q And did you have a drink? Did you have lunch? 

A It was later in the day and I don't recall 

having any food. As a matter of fact, I don't have a 
clear recollection of any drinks. 

Q You do have a clear recollection, do you not,- 

of a social conversation? 

A Not the content necessarily, but that there was 

some social conversation. 

Q And in that social conversation you partici¬ 

pated, Mr. Boyd participated, and Mr. Weber participated, 
is that right? 

A That's my recollection, yes, sir. 

q And then you described to us, on your direct 

examination, another conversation which was for all intents 
and purposes between yourself and Mi(. Boyd, is that 


correct? 


MR. SUBBMAN: Objection to form. 

TH13 COURT: Yes. Yon can leave all the 
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"intents and purposes" out and ju.st reframe the question 


properly. 


MR. KRIEGER: Yes, your Honor. 


Q On your direct testimony did you not relate two 

different conversations? 

A Yes. 

Q One was the social conversation, which you 

have already described on cross-examination, correct? 

A Yes, sir. 

Q And the other was a conversation between your¬ 

self and Mr. Boyd. 

A That's essentially the case. 

Q And in that second conversation, if I may 

characterize it as that, Mr. Weber did not participate; 
is that not correct? 

A If you mean did he contribute anything to the 

conversation, it is correct. I just wan: to clarify it, 
your understanding of the word "participa :ion . 

0 Well, sir, at approximately one o'clock you and 

I stood at this edge of the jury rail (indicating), is 
that correct? 

THU COURT: Just a minute, Mr. Kricger. 

1 want to call to your attention that il this is designed 
to elicit information which would cause y ju to become a 


7 




v 
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2 

witness here — 

• 


3 


MR. KRIEGER: No, your Honor. 


4 


THE COURT: — that that would mean that you 


5 

would have 

to retire from the case. 


6 

1 


1 

MR. KRIEGER: I am well aware of that, your 


' 7 

Honor. 



8 


THE COURT: Then go ahead. 


9 


MR. KRIEGER: And I do not intend to qo into 


1° 

that area. 



11 

A 

Perhaps I can — 


12 | 

Q 

Please let me ask just one or two questions in 


13 

this regard, and I think that will be it. 


14 

1 

You and I stood along this jury rail and spoke, 

! 

3 

15 

isn't that correct? 


16 

A 

Yes . 


17 

Q 

And at one time during the conversation did 

1 

18 

Mr. Sussman approach us? 


19 

A 

I believe he did, yes. 


20 

Q 

And then Mr. Sussman, did he not, stepped away 


21 

from us, 

correct? 

22 

A 

Right. 

23 

Q 

Was Mr. Sussman about four or five feet away 

24 

f rom us? 


25 

1 A 

As I recall the situation, yes. 


1 
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Q 

And he did not participate In o ur conversation, 

• 

3 

did he? 


4 

A 

At that point, that's true, he did not. 

1 

5 

Q 

Now, as you sit here as a witness, sir, can you 

6 1 

tell us. 

in so far as that second conversation is concerned, 

7 ! 

what Mr. 

Weber overheard? 

8 

A 

Hardly. 

q 


MR. KRIEGER: Thank you. 

10 


THE COURT: Mr. Richman? 

11 


MR. RICHMAN: I have only one question. 

12 


May I ask it from here, your Honor? 

13 


THE COURT: Yes. 

14 

CROSS EXAMINATION 

15 

1>Y MR. RIC11MAN : 

16 

Q 

Doctor, do you know my client, Mr. Tit low? 

17 

A 

Mr. Ditlow? 

18 

Q 

Titlow, T-i-t-l-o-w. 

19 


Stand up, Mr. Titlow. 

20 

A 

I don't believe that we've met. 

21 


MR. RICHMAN: Thank you, Doctor. 

22 


THE COURT: Mr. Ehrlich? 

23 


MR. EHRLICH: Yes, your Honor. 

24 


Is this an appropriate time for our afternoon 

25 

recess , 

your Honor? 


. \ 


) 
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1 


MR. EHRLICH: Very well. 


3 1 


THE COURT: We are going to try and conclude 


4 

early this 

afternoon, so we are going to go straight 


5 ii 

through. 



6 ! 

CROSS EXAMINATION 


7 

DY MR. EHRLICH: 


L c 

) 

Q 

Dr. Chapel, I represent Dr. Mullenax. You 


9 

ident.ified 

Dr. Mullenax earlier this morning, is that 


10 

not so? 



11 

A 

That's true. 


12 

Q 

That wasn't difficult for you, was it? 


13 

A 

Not at all. 


14 

Q 

You've known Dr. Mullenax for 17, 10 years. 


15 

A 

I would say that would he about right, yes. 


16 

Q 

And during that time you've known him in both 


17 

a professional and a social capacity? 


18 


Let me break it down: first a professional 


19 

capacity? 



20 

ii 

Yes. 


21 

0 

And also a social capacity? 


22 

A 

Yes. 


23 

Q 

Was and is Dr. Mullenax a friend of yours? 


24 

A 

I consider him so, yes. 


. 25 

Q 

1 

Thank you. 
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whether, 

during the years of your association, Dr. 

3 

Mullenax 

has treated you with respect? 

4 

A 

I v/ould say so, yes. 

5 

Q 

And you have treated Dr. Mullenax with respect 

6 

in a likewise manner? 

1 7 

A 

Yes. 

( 8 

Q 

Nov/ let me point your attention to April and 

9 

May 1970 

. During that period of time you v/ere in a 

10 

difficult financial condition, is that not so? 

11 

A 

That's true. 

12 

0 

You v/ere hard pressed for liquid cash. 

13 

A 

Right. 

14 

0 

Now, in August 1970, did you find it necessary 

15 

to sell 

your boat and also to withdraw the money from your 

16 

savings 

account to pay loans outstawnding at banks? 

17 

A 

Yes, I did. I don't recall that it was 

18 

August, 

but that — the timing is a little off, but I did — 

19 

0 

But you found it necessary, obviously, to do so. 

20 

A 

Yes. 

21 


You used your boat often? .Did you use it in 

22 

business and in your personal life? 

' 

23 

A 

No, sir. It was strictly pleasure. 

24 

0 

Pleasure. So now we come to April or May 1970, 

25 

where you arc sitting in a room with Mr. Boyd, Dr. Mullenax 
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and yourself, and you expressed to both these individuals 
that you needed money very desperately; is that not so? 

A That's correct. 

Q Immediately suosequent to that time, did you go 

with Dr. Mullcnax to his bank and did he at that time give 

you a check in the amount of $4000? 

A I received a check in the amount of $4000 from 

him. 

Q When and where? 

A My recollection as to the exact time that it 

was handed into my hand is I'm a little 
Q I don't want to go — 

MR. SUSSMAN: Objection. Let the witness 

finish answering. 

MR. KllRl.IClI: Sorry. 1 thought ho had. 

A My recollection of this event is that I met 

Dr. Mullcnax in Wichita. I'm uncertain as to whether he 
picked me up at the airport or not. But, in any event, 

I recall driving to his home, and to the best of my recol¬ 
lection I believe that the check was written there, and 
then subsequent to that we went to the bank. 

0 Now, I)r. Chapel, was this check in the amount 

of $4000 given by Dr. Mullcnax to you and received by you 
as a personal loan? 

_tnimmiM nr 
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A 

As a personal loan -- as far as my receipt of 

3 

it is concerned -- 

4 

Q 

Yes? 

5 

A 

— I can only explain — 

6 

Q 

Fine. Let us limit ourselves to that. 

7 

Did you receive it as a personal loan? 

8 

A 

I considered it as a personal loan, yes. 

| 

9 

Q 

Thank you very much. 

10 

A 

Three thousand of the four, at least. 

11 

Q 

Let's clear that up. Dr. Mullenax gave you 

12 

$4000 . 

• 

13 

A 

Yes, sir. 

14 

0 

Did you ask Dr. Mullenax for $4000? 

15 

A 

The. best of my recollection is that rather 

16 

than me 

asking him for it, that in the presence of the 

17 

three of 

us, Joe Boyd, myself and Dr. Mullenax, when I 

18 

explained my financial problems, Joe Boyd told Dr. Mullenax 

19 

to provide me with this money, and Dr. Mulleiax agreed to 

20 

do so. 


21 

0 

This money being what amount of noncy? 

22 

A 

$4000. 

23 

Q 

$4000. Can you tell the members of this jury, 

24 

without 

any equivocation — 

25 


THU COURT: Will you start your question all 
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over again, please? 

MR. EHRLICH: Yes, your Honor. 

THE COURT: Start your question all over again. 
And never mind the characterizations. 

Q When Dr. Mullonax wrote the check out for you 

in the amount of $4000, did you tell them what use you 
were going to make of those funds? 

A My recollection is that I did not. I can't 

be certain, other than to take care of my own financial 

problems, of course, .which was pretty obvious. 

Q Thank you very much. 

Now, one last thing in connect.ion with that 
$4000 chock. About what period of time elapsed between 
the meeting between Boyd, Dr. Mullonax and yourself and 
the time that you went to Wichita and received the check 
from Dr. Mullonax? 

A My recollection of that is that it was a very 
short period of time. 

0 A short period of time. 

A Yes. At the very most, overnight. 

0 Dr. Chapel, I hand you Oovcrnnont's Exhibit 295. 

After you received Dr. Mullenax's check, was it the name 
day that you wired $3000 to your own bank, the Southwest 
National Bank of Fort Worth, Texas? 
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THE COURT: That was the East Side, not the 

MR. 1 EHRLICH: Your Honor, it says "Received from 


the Southwest." 

THE COURT: All right. C,o ahead. 

0 Was it the same day that you wired the money to 

your account at the Southwest National Bank of Fort Worth, 
Texas? 

A Well, as I recall the sequence of events, at 

the East Side National Bank in Wichita I presented this 
check and instructed them to wire $3000 to my bank. 

Q Yes. 

A And I took 1000 in cash, and I assume that the 

bank wired it promptly and it arrived at my bank promptly. 

That's the only way I can answer that. 

q Now looking at Government's Exhibit 295 in 

evidence, Dr. Chapel, can you testify that the meeting 
between Boyd, Dr. Mullenax and yourself and your receipt of 
the check from Dr. Mullenax was on or about May 18, 1970? 

A On or about, yes. 

0 Thank you. 

Now, did you know, on or about that date, that 
Ur. Mullenax had an association with Donald Rouse? 

A According to my memory, yes, I did know it at 
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whether Dr. Mullenax received any stock 
Enterprises? 


903 

from Select 


A I believe that my answer to. that almost has 

to be the same as it would be in regard to Rouse, which 
is that my memory is unclear on quantities but I think that 

I did know that he did receive some. 

Q And do you know whether that stock which he 

received was pledted by him at certain banks? 


A Do I know that? 

Q Yes. 

A I can't testify to that, because 1 have no 

personal knowledge of it. 

0 On May 18, 1970, at about the time you received 

this $4000 check from Ir. Mullenax, did he tell youthat 
he had just secured the presidency of the Continental 
General Life Insurarance Company? 

A On that date? 


At or about that time, did you Know? 


A It really doesn't matter, because 1 don't have 

a recollection of knowing that he had secured the presidency 

of that insurance company. 

y With respect to Government Exhibit 29G-A, 

Dr. Chapel, were you anything more than a courier in travel¬ 
ing to Wichita, picking up that check and taking it -- I 
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v/ithdraw that. 

After you picked up that check where was it 
taken? I 

A To the bank in Wichita, the East Side National 

Bank. 

THE COURT: I assume that you are referring to 

296-A. 

HR. EHRLICH: Yes, your Honor. 

Q Let me get that clear. Where did you pick 

up the check? 

A To the best of my recollection onthe subject, 

the check was given to me, as I recall, in Dallas, or, I 
should say, Irving, I suppose, and I took the check, as I 
recall, to Wichita, where I met Mrs. Mullenax. 

THE COURT: Irving is a suburb of Dallas? 

THE WITNESS: Yes, sir, Irving is a suburb of 

Dal las. 

That’s my best recollection as to that, half of 

the trip. 

Q 

with it? 


A 

Q 


After you were given the check, what did you do 

You mean where did I put it? In my pocket. 
You said you had received the check in Texas 


25 


and you traveled to Wichita. 


What did you do with the 
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A Oh. I met Mrs. Mullenax at the bank and she 

made it possible for me to get a certified check in place 
of it. She identified me with the bank personnel so that 
they would do that for me, which I doubt they would have 

done had I not had some identification. 

Then I took the certified check, went back to 

the Dallas area, and gave it to Mr. Boyd. 

0 Do you know the purpose of the check? 

A I did not know the purpose of the check, no. 

0 In fact, your function was more or less that of 


a courier. 


A I'd say that that probably describes that one 

quite well, yes, sir. 

Q Now, Dr. Chapel, would you please look at 

Government's Exhibit 293. 

With respect to the Select Enterprises, Inc. 

stock which you reported on the personal financial state¬ 
ment as 10,000 shares at a $12 quote, did you obtain that 

quote from a broker in Dallas, Texas? 

A My recollection is that that's where it came 


from. 


And when you reported the 10,000 shares at $12, 


$120,000, was that a proper representation? 
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MR. SUSSMAN: Objection. 

THE COURT: Sustained. 

Q was it your intent to mislead when you placed 

on your personal financial statement "10.000 shares at $12. 
$120,000"? 

A Was it my intent to mislead? 

q Right. 

A I. m afraid that I've got to say I really don't 

know, with respect to this particular financial statement, 

because I can't recall its purpose. 

o Well, lot me ask you this, then, Dr. Chapel. 

You recall the broker obtained a quote at 512. Now. was 
it your opinion that 10.000 shares of Select Enterprises 

stock was worth $120,000? 

MR. SUSSMAN: Objection. 
the COURT: Sustained. 

o Dr. Chapel, was this value of 5120.000 reflected 

on Government's Exhibit 253 in accordance with what the 

broker in Dallas, Texas told you? 

A May I explain? Perhaps it will help. 

q Yes. 

A The only recollection I have as to the source 

of that 512 quote is one where Hr. Michael Bickel and my¬ 
self walked out of 1 Main Place and down the street a 
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couple of blocks to a brokerage place where a broker that 
he happened to know personally worked. 

And we asked for a quote there, as I recall, 
and I'm relatively clear on this, though not a hundred per 
cent, that that is the time and place that we got this 
$12 quote. 

And at the moment of receiving the quote, I felt, 
by virtue of the quote, that this stock had this value. 

Nov/, I cannot say that this happened on April 
28, however, because I don't recall when it happened. 
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q But the fact is that when you received the 

$12 quote you felt it was totally proper to report the 

value of 10,000 shares at 120,000? 

MR. SUSSMAN: Objection. 

THE COURT: Sustained. 

Q Dr. Chapel, you testified about a meeting at 

the board of directors of Select Enterprises that took 
place on March 2G, 1970. I show you what has been marked 
as Defendant Mullenax Exhibit E for identification. 

Can you identify those documents? 

A I don't recall — 

MR. EHRLICH: Your Honor, can Dr. Chapel only 

answer yes or no to this question? 

THE COURT: He started to say that he doesn t 

recall. You didn't let him answer. 

A I don't recall having seen these in this form. 

q Do you recognize the signature on the bottom of 

the page? 

A The name is Howard Hanson , but I do not recog¬ 

nize the signature. I don't know that I have ever seen 

it. 

q Do you remember what transpired on March 26, 

97071 

I believe that was the date of the directors 


A 
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meeting? 


What transpired? 


Yes or no. 


A Yes. To the best of my recollection I have 

testified to that. 

Q I show you Defendant Mullenax Exhibit C for 

identification. By looking at that. Dr. Chapel, can you 
state whether or not that particular transaction occurred 

on or about March 26, 1970? 

A To the very best of my recollection Donald E. 

Rouse, who is mentioned in this document, was not at that 

board of directors' meeting and this would be 

q I am not asking you whether or not he was 

present. I am asking you whether or not the transaction 
reflected by that document occurred at the meeting? 

A I don't recall it. 

MR. EHRLICH: I have no further questions. 

THE COURT: Mr. Lesser? 

CROSS EXAMINATION 


BY MR. LESSER: 


Dr. Knisely. 


Dr. Chapel, my name is Mr. Lesser. I represent 

How long do you know Dr. Knisely? 

A long time. Back, as I recaLl, the late - >f ' c 
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That's when I met him. 

Q Doctor, you testified to a loan at the Texas 

Bank & Trust Company of Dallas some time in February of 
1970? 

A 1 missed the last part. 

Q Some time in February of 11)70. I think it was 

February 20th, 1970. That was a loan for $15,400. 

Do you recall that? 

A Yes, I do. 

Q I believe you testified that you and Mr. Bickel 

signed a personal note to the bank for that loan? 

A We signed a note, yes. 

0 As collateral there was 50,000 shares of stock 

of United American Industries that belonged to Dr. Knisely? 

A Yes. That's correct. 

Q Did Dr. Knisely get any part of the proceeds 

of that note? 

A Of the note? 

Q Of the loan. 

A Not to my knowledge he didn't, no. 

Q Were you examined by Mr. MacDonald before the 

grand jury in this building on December 19th, 1974? 

A Yes, sir. 

0 You testified there, did you not? 
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A Yes. 

Q I call your attention to some questions and 

answers that you v/ere asked on page 25, line 9. Did you 
give those answers to these questions: 

"Q Finally, do you know Mr. Knisely? 

"A Yes. 

"Q Can you tell us what his role was with 
respect to Select Enterprises? 

"A Well, he, on wherever I saw a sheet of 
paper of any kind with his name of the president on 
it, it always said Dr. Mike Knisely, president, so 
I assumed he was the president of the corporation. 

"However, I — his part, the part that he 
played, as far as I can tell, was an inactive one, 
because I don't remember ever seeing him in the 
various Select offices or I don't believe I ever saw 
him with Joe Iioyd in regard to Select Enterprises." 

Do you remember giving those answers to those 

Questions? 

A Yes, I do. 

Q Was that the true situation? 

A It is essentially true. However, may I make 

a slight qualiicatin? 

Q Answer the question. 
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THE COURT: What is the part that is not 
essentially ue? 

the WITNESS: The part I would change would be 
relative to the tact that I did in fact see him at the 
Abilene meeting. 

q He didn't participate in any discussion, did he. 

A I don't recall him participating at all. 

MU. LESSER: That's all. Thank you. 

MR. BERGER: No questions, your Honor. 

MR. DULSKY: No questions, your Honor. 

MR. CONCANNON: No questions, your Honor. 

MR. ROONEY: No questions, your Honor. 

CROSS EXAMINATION 
BY MR. BRODERICK: 

q Mr. Chapel, I represent Michael Gardner. 

You mentioned that you prepared some sort of 

newsletter; is that correct? 

A Yes. 

0 That is Exhibit 4-A? 

A I have forgotten the exhibit number. 

q Where did you prepare that newsletter? 


Where? 


Yes. 


My be 


;t recollection is that it was in Room 2717 
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of the 1 Main Place Building in Dallas, Texas. 

Q When was that prepared? 

A On or about the end of March. 

Q This was some sort of sales situation, was it 


not? 

MU. 5USSMAM: Objection, your Honor. 

THE COURT: Whatever it is, it speaks for 

itself. 

You are talking about where the witness went 
down and identified the source of the paragraphs? 

MR. DRODERICK: That may have been it. 

THE COURT: Are we talking about the same 

exhibit? 

MR. SUSSMAN: I believe it is the exhibit 

that your Honor has in his hand. 

THE COURT: This is my copy. 

MR. BRODERICK: Yes, this is the news release. 

THE COURT: That's Exhibit 4-A. 

BY MR. BRODERICK: 


q I show you this exhibit, 

helped prepare that; is that correc 
A That's correct. 

Q This was some sort of a 


4-A. You had 
t? 

promotion, was it 


not, 


for Select Enterprise? 
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MR. SEGAL: Objection. 

THE COURT: Sustained. 

Do you consider yourself a good salesman? 

MR. SEGAL: Objection. 

THE COURT: We will allow that. 

Do you think you are a good salesman? 

THE WITNESS: I think I am, yes, sir, your 


Honor. 

q You think you are? 

A Yes. 

Q You had prepared that news release; is that 


correct? 

A That's correct. 

Q Did Mr. Boyd ever mention to you about any 

public relations firm in New York? 

A Not that I can recall. 

Q Did you ever hear the name Michael Gardner? 

A It does not sound familiar. 

MR. BRODERICK: Thank you very much. 

THE COURT: Is there any redirect examination? 
MR. SUSSMAN: Very brief, your Honor. 

REDIRECT EXAMINATION 
BY MR. SUSSMAN: 

Dr. Chapel, Mr. Segal ask you about the 3-to-l 


0 
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ratio for which Select was going to acquire EMS and the 
$15 per share that Mr. Boyd had told you Select stock was 
worth. Do you remember that? 

In the course of any of those conversations 
did Mr. Boyd mention to you anything about discussions 
with Alan Segal and the making of that $15 market in Select 
stock in New York? 

MR. SEGAL: Objection. 

THE COURT: Overruled. 

MR. SEGAL: As to form. 

THE COURT: Overruled. 

A I don't recall too many details but the name 

Alan Segal is a familiar one to me. 

THE COURT: He is asking you something specific. 
He wants to know whether in the course of the 3-to-l 
exchange ratio, whether there was any reference to Alan 
Segal — not lawyer Segal — a witness who was here, making 
a market in New York. 

A I don't recall any such explanation or conversa¬ 

tion . 

Q Did Mr. Boyd mention anything to you during 

his 3-Lo-l, $15 discussions about the 100,000 shares of 
Select stock having been delivered to Alan Segal in New 
York to be used in the making of that market? 
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MR. SEGAL: Objection. 

MR. BERGER: Objection. 

THE COURT: Overruled. 

A I don't recall that part of the disc ussion. 

Q Mr. Segal also asked you about the 10,000 shares 

of Select of which you kept 3000. He asked you if you 
had any proof that the remaining 7000 shares had stayed 
with Mr. Boyd. Do you remember those questions? 

A Yes, sir. 

Q Directing your attention to Government Exhibit 

286 in evidence, if you will look in the left part of that 
exhibit, about two-thirds of the way down, you will see 

the words "Stock (in vault) ." 

Do you see those words? 

A Yes, sir. 


Q Do you know who put those words there? 

MR. SEGAL: Objection, your Honor. 


I don't 


know that that follows from the question that was asked by 


Mr. Sussinan 


THE COURT: It is a perfectly proper question 


Overruled. 


25 


0 


Do you know who puts those words there? 
No, sir, I don't. 

Do you know anything about that stock? 
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No, sir, I don't 


MR. SUSSMAN: No further redirect examination, 


your Honor 


E COURT: You are excused. 


(Witness excused.) 


THE COURT: Ladies and gentlemen, the jury 

Wo will resume again on Monday 

excused for the weekend• 


morning at 10.15 


There is some other court business 


at 10 o'clock so you will have a small amount of leeway 
in getting here. 

Again. let me remind you that the evidence is 
being received slowly. Don't make up your minds. Keep 
an open mind until you have heard al of the proof and 
the instructions of the Court as to what the lav is. 

I hope you all have a pleasant restful weekend and return 
refreshed on Monday morning to resume your duties. 

Good night. 

(Time noted: 4.45 p.m.) 
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DIRECT EXAMINATION 


BY MR. MacDONALD: 

Q Tell the jury your age, your address, and your 

occupation? 

A I'm 39 years old. I reside at Box 247 

Idabel, Oklahoma. I am in the trucking business. 

q Give us your educational background through the 

highest level attained in your business experience there¬ 
after? 

A well, I went to school at Idalou High School 

in Idalou, Texas, through high school, and one year of 
college at Texas. 

q Thereafter did you have some business experience 

A Yes, sir. I got married after I left college 

and went farming with my father in Idalou, Texas. 

Q What year was that? 

A That was in 1956 that I started farming with 

my father. I farmed up until 1961 and then I started 

ranching down there in Clarksville until about 1967; I had 
some cattle. 

In 1968 the >ank failed at Lorenzo, Texas that 

I had been doing business with. 

0 What happened to you thereafter? 

A After the bank failed 1 was .indicted and con- 
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dieted on one count, aiding and abetting 


Q what happened to the bank president with you? 


loan limit. 


the Court? 


Over-extension of legal loans. Over my -*.egal 


Did you receive a sentence of imprisonment from 


I did. Two years and $5000 fine. 

When did you go to trial with respect to the 


charges in that indictment? 


Some time in October when I was convicted 


When? 


1969 . 


Q Directing your attention to the period shortly 

after that trial, did you have occasion to have a conversa¬ 
tion with Mr. Joe Truman Boyd in Lubbock, Texas? 

A Yes, I did. 

Q Would you tell the jury, first of all, if you 

can identify Mr. Boyd here in court? 

A Yes, sir, I can. That's Mr. Boyd right there 


(indicating). 


your Honor 


MR. SEGAL: The identification is acknowledged. 


Had you known Mr. Boyd previous to the conver¬ 


sation you are about to describe for us? 
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I had met Mr. Boyd on one or two occasions by 


that time. 

Q Directing your attention to October of 196 i, 

tell the jury where the conversation was, who was present, 
and who said what? 

A Mr. Boyd came by my apartment on either a 

Saturday or Sunday evening, and Mr. Hale, Mr. Sam Hale, was 
there and me and Mr. Boyd, and me and Mr. Boyd was talking 
about — he had some trucks or something up there that he 


was seeing about, and me and him was talking about a shell 
corporation and what could be done with one, and how a man 

s 

could make some money with one. 

He asked mo if I know about any and i told him 
I had talked Uo Mr. Bernie Acton, which was out in 
California, that I had known for a couple of years, and 
I had been out to see Mr. Acton, and he had a company that 
was over the counter stock, and that he might know where we 
could possibly get one; that was about all the conversa- 
that was there on that day. 

q Do you recall if there was a name to the corpora 

tion that Mr. Acton had, as you describe? 

A Pioneer Development Corj>oraL ion . 

Q Did the conversation also include any reference 

to Advance Resources, Inc.? 
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A I told Mr. Boyd about my conv : ’tion, and that 

I had — mo and Mr. Acton had wentout into Phoenix, 

Arizona with Mr. Sprenger, and me and Mr. Acton and Mr. 

Cassel had got a corporation called Advance Resources, and 
after that, about a two-month period — then I was convicted 
and sentenced and they requested that 1 get out as an 
officer, and for my stock, I would get my shares of stock 
but it would be put in anther fellow's name. 

Q What happened next after this conversation 

which you described? 

A Well, after the conversation with Mr. Boyd at 

that time, he left and then I talked to Mr. Acton on the 
telephone and he told me about good possibilities of 
finding a shell, and that we talked later, different dis¬ 
cussions or something, and — 

Q Did there come a time when you saw Mr. Joyd 

once again? 

A Yes. Mr. Boyd came to my office again in 

Lubbock, Texas and v/e talked about, and he said that he had 
found a couple of shells, or three shells, some in Salt Lake 
City and also one in Reno. The shell corporations 
that were in Salt Lake City, some of them was already traded 
penny ante stock, and the one in Reno was an old 1915 shell 
corporation, grandpappy class, that had all the stock intact 
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0 Was there anything further in that conversation? 

A We talked it over for a little while and he 

said, of course, that the one that was in Salt Lake City 
I don't remember the price he gave me for them, but he 
didn't know what the price was. In Reno he thought that 

was $40,000. He said the one in Reno looked like it 
would be good if we could get a hold of it. 

Q Directing your attention to on or about January 

5, 1970, did you have occasion to attend a meeting with Mr. 
Acton and Mr. Boyd in Atoka, Oklahoma? If so, tell us 
what happened on that occasion? 

A About two days before that Mr. Boyd had called 

me and told me that we could borrow some money at the bank 
at Atoka on some stock, and as I was definitely broke and 
he was broke, and we needed money badly, I called Mr. Acton 
on the phone and asked him if we could borrow some of his 
stock, to borrow some money on it. Mr. Acton said he 

would and he, in turn, flew down to Lubbock, Texas and 
met me in Lubbock, Texas and we drove down to the ranch in 
Atoka and we met Mr. Boyd, and me and Mr. Boyd and Mr. 

Acton and Mr. Bruce Baker, wo went on to Atoka and took 
the stock in to Mr. Bowardard Brookshire at the Atoka Bank. 
Mr. Brookshire told us at that time that he would have to 
check the stock out, check the transfer agent and see if it 
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2 

was all right, and he would let us know. 

• 

3 

Q What happened next? 

4 

A We drove back, me and Mr. Acton and Mr. Baker 

5 

and Mr. Boyd, to Dallas. On that occasion Mr. Boyd 

6 

and Mr. Acton and me was talkinq, and Mr. Boyd asked Mr. 

7 

Acton if there was a possibility that if wo got a hold of a 

1 8 

shell who was making his market for him in Pioneer and 

9 

who was his broker. I don't know whether I asked him 

10 

or Mr. Boyd asked him. I asked him if there was a 

11 

possibility of Mr. Alan Segal talking to us about making a 

12 

market in the shell corporation if we got a hold of it, 

13 

and Mr. Acton said there was, and he would then be willing 

14 

to set up an appointment with Mr. Segal. 

15 

(j How far is Atoka, Oklahoma from Dallas, Texas? 

16 

A I imagine about 170 miles. 

17 

0 What happened next in respect of Mr. Boyd and 

18 

your meetings with him? 

19 

A Well, we went back home to Dallas, and I went 

20 

on back to Lubbock, and Mr. Acton flew back to California, 

21 

and on the next occasion, which was a couple of days later, 

22 

Mr. Boyd called me and told me that everything was read 

23 

at the bank in Atoka, and me and Mr. Baker drove down to 

24 

Atoka and went into the bank and signed a note for $25,000 

25 

on the stock loan, and 1 told Mr. Brookshire that I would 

' 
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like to have all cash, and he said that he had $14,000, 
and he would give me $14,000 cash and the balance of $10,000 
in $1000 cashier checks, and then I left $1000 in the 
account there. 

Then we drove back from the bank there to 
Lubbock, Texas where I put the cash in the First National 
Bank in Lubbock, Texas in a safe-deposit box. 

I believe it was the next day that I gave Mr. 
Boyd $6500 in cash and $1000 cashier's check on the First 
National Bank, and 1 told him to draw a draft or a check 
on the $1000 that was in Atoka. 

Q I neglected at the beginning of your examin¬ 

ation t ask you if you are a defendant in this case and 
whether you previously pled guilty to one or more counts of 
the indictment in this case? 

A Yes, sir. I am a defendant. I have pled 

guilty to one count. 

Q Do you know the maximum prison term which 

Judge Pollack may impose with respect to your conviction 
on that count? 

A Yes, sir, I do. 

Q What is that? 

A Five years and $10,000 fine. 

Q Do you expect at the time of the sentence 
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that the remaining counts of t^e indictment will be dis 


missed on motion of the Government? 


A Yes, sir, I do. 

Q Have you heretofore executed in the presence 


of your attorney a written agreement in respect of your 


testifying here today? 

A Yes, sir, I have. 

Q Would you look at your left, please, at the 

document, and refer to the exhibit tag. Tell us if you 
can identify that document. What is the number on the 

little white tag? 

A 365 . 


Q What is that? 

A That's the agreement I signed with you. 

MR. MacDONALD: We offer the exhibit. 

MR. CONCANNON: I would object to that, at least 
to Paragraph 6, and Paragraph 4 of that same document. 

THE COURT: Is there anything else? 

MR. KRIEGER: I would ask the Court instruct 

the jury concerning the effect of the plea of guilty inter¬ 
posed by this witness. 

THE COURT: At the appropriate time. 

MR. EHRLICH: Your Honor, I object to the docu¬ 
ment as having no probative worth and if the Court seems fit 
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’ j to admit it, I would particularly note my objections to 
| having Paragraphs 4. 5, and 6 submitted to the jury. 

1 the COURT: Wo will loave.it marked for identi- 

5 | fication for the present time in view of the objections. 

j HR. IlacDONALD: We would have no objection 

7 j to excising the last numbered paragrapn. Wo wou d press 
our offer of the previous paragraphs, and during the recess 
perhaps we would excise the last numbered paragraph in 

9 

liqht of the objections. 

10 J 

MR. ROONEY: I object even with that excision 
" n on the Government's direct examination of this witness. 

" the COURT: Leave it marked for identification 

M for the present and we will see what develops on cross- 

! examination. 

15 

BY MR. MacDONALD: 

o Directing your attention to the next numbered 

17 

exhibit. Exhibit 366. 

18 

A Yes, sir? 

0 Can you identify the checks, the Xerox copies 

which comprise that exhibit? 

A Those are the $1000 cashier checks that I 

received from Mr. Brookshire. 

(, Tell us what you did with the originals of 


25 


those checks? 
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A I took them to the First National Bank and had 

them cashed and put the cash in a safe-deposit box, all 
except 

Q Look at the endorsements on the intermediary 

pages. I ask you if you can recognize any of the 
signatures in addition to your own? 

A Yes. I am mistaken. These are the ones 

I gave to Mr. Clegg. 

About two days later after I gave money to Mr. 
Boyd I met Mr. Acton in Los Angeles, California and he had 
a Mr. Clegg with him, and I gave cashier's checks, $7000, 
to Mr. Mike Clcjg that I had got from the Atoka Bank. 

0 Where did you go next after delivering the 

checks as you ^described? 

A 1 met Mr. Acton and he and me went to Reno, 

Nevada to meet with Mr. Boyd and Mr. Segal. 

Q Tell us where the meeting occurred and what was 

discussed in your presence, who said what? 

A The meeting occurred in Reno, but I can't tell 

you the name of the place. 

Q Who was present? 

A Mr. Boyd, Mr. Segal, Mr. Acton, and I was there. 

Mr. Boyd was done talking to Mr. Segal when I 
got there and there were documents on the table there, and 
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he was talking to Mr. Segal abdut making a market for - 
Select Enterprises, and Mr. Segal said that there was a 

possibility of making a market for it. 

He had to have a balance sheet, certified 
financial statements, and he had to have all the properties, 
deeds, and everything intact. He would have to have an 

ironclad hold on it before they knew any stock was going to 
be out except the ones either Mr. Boyd and I had or the ones 


he had. 


Also there was a document there from Mr. Bissett s 


office on the verifying of the shell corporation that he 
showed Mr. Segal. 








ft 450 

JD jw 1 


Joiner - direct 


A 451 

975 

Q I direct your attention to Government Exhibit 

6 to your left and ask you to look at that please and tell 
us if you are able to identify that document. 

A Yes, sir. 

Q Is that the document you referred to as being 

on the table? 

A Yes, sir. It is the one that I seen. 

Q Do you recall anything further in respect of 

the acquisition of the Shell Corporation, Goldfield 
Candelaria or Select being discussed on that occasion? 

A On that occasion, I seen some documentation 

on the table. It was a Mica Mine documentation. And also 
this here from Mr. Bissett. I believe it was a balance 
sheet on the Mica Mine that I seen. 

Q Do you recall anything further? 

A Well, just — on the documents I don't remember 

anything further but on the conversation, it was that 
Mr. Boyd said he wanted at least $15 stock and Mr. Segal 
said that that was too high and Mr. Acton also said that is 
too high and I believe that I also said it was too high 
and also, later in the conversation, Mr. Segal said that he 
wanted all the stock transfer sheets daily on all the stock 
transferred where he would know just exactly where all the 
stock was and -- 
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MR. SEGAL: I am sorry, your Honor. Was that 
dated or daily? 

THE WITNESS: Each day. 

And also that if any stock was took to my 
banks he wanted to know about it before the loans were 
made or closed on them. 

Q What happened next? 

A Vie 11, I went back -- me and Mr. Acton 

went back to Los Angeles, California and went on, come 
on back to Lubbock and Mr. Boyd was with us. 

Mr. Boyd, I believe, rode back with me on 
the plane from Reno back to Lubbock, Texas. 

Q Did you have any occasion to discuss further 

the endeavors of Select Enterprises? 

A Well, it was either on that plane or it was the 
next day that Mr. Boyd told me that he had some people 
that would -- you know, that would represent the company 
as president, vice-president and secretary, that was 
good people, he had known for a good long time and he told 
me that Dr. Knisely would be president and Mr. Weber 
secretary and Mr. Goodloe as vice-president. 

MR. STOKAMER: Could the witness give the 

first name of Mr. Goodloe? 
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THE WITNESS: 


Mr. R.B. Goodloe. 
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Q Did you see any additional documentation, 

and I direct your attention to Government Exhibit 337, 
the second and third pages of that exhibit. 

A Yes, sir. I have seen this. 

Q Would you tell us in whose presence you were 
when you first saw the middle and third pages of that 
exhibit. 

A I was with Mr. Boyd. 

Q Did he tell you anything about it? 

A Well, he told me when he got the shell 

bought and had ^a contract on it, soon as they got things 
straightened up on it, that Mr. Bissett had to do so 

much work on it and he was, at the time that he told me 

that he was going to make arrangements for the money down 
with Mr. Brookshire at. Atoka to pay for it and the next 

day or the next day, I believe, it was, he called me and 

told me he was going to Atoka to take -- 

MR. ROONEY: May we have a definition of "he". 
THE WITNESS: Mr. Boyd told me that he was 
going to Atoka to make arrangements for the money for the 
corporation and he was taking some underwriter development 
stock with him and that he was going to get Mr. Bannowsky 
to sign the note down there and soon as the papers was 
signed, they would transfer the money down to, over to 


> 

? 

I 


I 
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Q How much money was thepurchase price? 

A $40,000. 

Q What happened next? 

A Well, the next time 1 seen Mr. Boyd was in 

Reno. 

Q Where were you in Reno and who else was 

present in addition to the two of you? 

A Just me and Mr. Boyd was present. And it was 

the closing of the shell corporation — 

Q Where did that closing begin? 

A Well, it begin that morning. We went over to 
Mr. Bissett's office and I believe, if I am not mistaken, 
he had court or something that morning and he couldn't 
see us — 

Md. ROONEY: May I have that answer, your 
Honor? I am sorry. 

T11R COURT: He said he had court that morning 
and couldn't see them. 

C> Previously to going to Mr. Bissett's office 

had you been to some other location before you arrival 
at — 

A We went — bef> e we went to Mr. Bissett's 

office, we had went-over to Mr. Titlow'f; office and Imet 
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Mrs. Smith and Mr. Titlow for the first time and then me 
and Mr. Titlow and Mr. Boyd walked over to Mr. Bissett's 
office and it seems like Mr. Bissett had some court or 
something that he had to attend so we couldn't close it oul 
at that time so we went, left and went back to the cafe or 
the room and then Mr. Boyd went back over and closed it out 
later in the day. 

Q Let me ask you this: 

Before you left the offices on that morning, 
had you seen or been shown any papers befo:*e you left as 
you have described? 

A I remember seeing the contract but that's all 

I remember seeing at the time. It was just, very shortly 
we was in there. 

Q I v/ould like you to direct youi attention to 
the two exhibits. Government Exhibits 44 and 45 and ask you 
to look at those and tell us if your recollection is 
refreshed with respect to your having been shown the 
originals of which those are xeroxes. 

A I didn't see these in Mr. Bissett's office 

at that time. I seen them later that evening when Mr. Boyd 
was going to Carson City. 

0 In addition I would like to ask, do you have 

any further recollection in respect of signature samples, 
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having seen such documents? . 

A Well, Mr. Boyd told me, and I don't know what 

occasion it was, that he was going to get signature 
samples from Mr. — Dr. Knisely and Mr. Weber, to where 
that he could — they could be placed on the stock, where 

the stock could be printed. 

q Do you recall If you ever saw such samples 

prior to the printing? 

A No, sir. 

q What happened next? In respect of the 

activities in Select Enterprises, what happened next? 

A Well, Mr. Boyd drove on back to Carson City and 

I went on back home and the next occasion was Mr. Boyd 
called me and told me that he had made arrangements with 
Mr. Brookshire for some more money and that, if I could 
get Mr. Baker to go down there and sign the note, we could 

borrow some money on the Select stock. 

So I sent Mr. Baker the next day to Atoka 
by plan. Mr. Sam Hale picked him up at Pans, Texas and 

they went to Atoka. 

q You weren't present on that trip so if you 

tell us who picked up who, you are telling us something 

that someone told you? 

A Yes, sir. 
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Did there come a time when you saw Mr. Baker 


once again in Lubbock and he had told you what he had 
been up to? 

A Yes, sir. 

Q What did he tell you? 

A He told me that he had been to the bank in 

Atoka and had not got the money and signed the note and 
come back and he got back late that evening and the next 
morning we took the $22,500 cashiers check which Mr. Baker 
got dov/n at the bank down to Plains National Bank and 
transferred a $10,000 -- a $5,000 — well, we got, trans¬ 
ferred — 1 put the money in the Plains National Bank in 

* I 

the safe deposit box and I took the $22,500 cashiers check 
and made two $5000 cashiers checks out and one $1000 cashiers 
check out and I give tnem to — put the balance in the 
safe deposit box and the others I met Mr. Boyd that 
evening down at LaMesa, Texas and give him two $5000 
cashiers checks and one $1000 cashiers check. 

Q Did you have some discussion with Mr. Boyd 

in LaMesa, and tell us where it was in LaMesa and who was 
present and what the discussion was. 

A Well, it was some cafe there in LaMesa, 

Texas and I don't remember what the name of it was but 
Mr. Baker was with me and Mrs. Boyd war, with Mr. Boyd. 
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Me and Mr. Boyd got over in another booth and 
he was telling me about some acquisitions that he was 
working on and he talked about Mr. Grube's property in 
Midland and he talked about the oil property in — I don't 
know what county it is in — and also the Mica property 


in New Mexico. 


Q Were any other persons referred to in the 

course of your conversation with Mr. Boyd on that occasion? 

A Well, he did mention at that time that he was 
on the train with Mr. Maxson on the Pateo deal and that’s 
all I could think of right now. 

Q Were there any documents shown to you on the 

occasion of that meeting? 

A They was a balance sheet there that he had in 

his briefcase and some contracts on some other property. 

I believe they was contracts ^n) the oil and the mica jstufj^ 


and I believe a balance sheet or there was a balance sheet 
there on the mica property. 

Q I would like to direct your attention to the 

second document down to your left. 

Look at 371 for identification, first of all; 
that document that you were just looking at. 

A 371? 

Yes, sir. In your right hand, Mr. Joiner. 
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Would you look at the checks that appear on 
that first page and tell the jury if you can identify it 
for them, please, if you can identify any of the checks 
which are photostated thereon? 

A These are the checks that I give to Mr. Boyd 

down at LaMesa, Texas. 

MR. MAC DONALD: In respect of Exhibit 371, 
it is stipulated that a custodian of records from the 
Midland Bank named therein, would, if called as a witness, 
testify that those photostats are of check:; and statements 
ard deposit slips made and kept in the ordinary course of 
business of the bank in its banking business and that they 
are maintained in the ordinary course of business. 

Subject to that stipulation, we offer 371. 

THE COURT: There being no objection, it is 

received. 

(Government Exhibit 371 received 
in evidence) 

Q Mr. Joiner — 

MR.SEGAL: Can we see copies of those, please? 

(Pause) 

0 Mr. Joiner, to your left is Government Exhibit 

1 for identification. 

V auld you look at that and tell the jury if you 
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A 371? 

Q I am sorry. No. 1. 

A I just give the government 357. 

Q Let's take Government Exhibit 371 as a starter. 

Do you recognize the signature of which 371 

is a xerox? 


A Yes, sir. I recognize the signature. 

Q Whose signature is that? 

A Mr. Bruce Baker. 

MR. MAC DONALD: We offer the exhibit. 

(Government Exhibit 371 received in 

evidence) >*- 

0 Government Exhibit 1 to your left, would you 
look at that, please, and tell us if you recall having 
been shown that document in the three page form that you 
see or in some other form on the occasion of the LaMesa, 
Texas meeting? 

A This balance sheet was there on that meeting, 
on the table. 


Also, the second page was there. 

Q The report of the board of directors? 

A Yes, sir. 

0 How about the top page? 
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I couldn't swear that it was there. 


Q Did you have some conversation on the occasion 
of that meeting in respect of an accountant or a< .ountants 
and the activities of Select? 

A I had the occasion -- Mi. Boyd called me a 

day or two before that, a day or two after we come back 
from Reno. He had asked me if I knew where there was an 
accountant that could make up -- whereve could get a 
certified balance sheet and I told him that I didn't know 
and he said, well, he was talking to one or two and, I 
believe a day or so later, he had telephoned me and said 
that he had made arrangements with an accountant to do a 


certified balance sheet or would work on one. 



Q Did you see any stock certificiites on the occasiojr 

i 

of the meeting that you have been describing? 

I 

A No, I did not. 

Q Did your conversation include the location or 

locations of Select Enterprises or Goldfield Candelaria 
stock certificates? 

A I can't recall it. 

Q How about the trading market in Select 

Enterprises stock? Did you have occasion to discuss 
with Mr. Boyd anything concerning making a market in the 
stock? 
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A We talked about it.’ On that occasion we 
talked about it. 

Q What did he tell you? 

A He told me that he had talked to Mr. Segal 

and that everything was going good and we just needed 
to get some more acquisitions and a certified balance 
sheet and that's about all the conversation was. 

Q I would like to direct your attention now to 

in or about the first week of February, 1970 and ask if 
you had occasion to visit Mr. Roy Bell, an attorney, and 
conduct some business with him on your own behalf that had 
a connection with Select Enterprises and if so, tell us 
what it was. 

A Well, Mr. Bell was my attorney on -- he was my 
attorney on my conviction on the bank and I knew Mr. Bell 
for several years and I went down to Mr. Bell and he had 
told me that he had some people over in Oklahoma that had 
some six oil wells that they was interested in doing some 
trading and they was just producing a couple of barreLs a 
day a piece and that he was interested in trading some 
stock and I told them at that time that we had some stock 
that was fixing to go on the board, we thought, andit was 
going to be a good corporation and he might be interested 
in trading some of that, if he would be interested and he 
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said he would contact Mr. MacDonald and see if he would 
be interested in doing the trading. 

Q What was the asking price, if any, that was dis¬ 
closed to you with respect to those oil wells? 

A $20,000 is what he wanted for the wells and 

I discussed that with Mr. Bell for a little while, a couple 
of hours, and then I went down to — I went over to Midland, 

Texas and seen Mr. Boyd. 

He was over there at the l’ateo Building and I 
met Mr. Maxson there and also the lady that was answering 
the telephone — I don't remember o r fhand what her name 
was — and Mr. Baker was with me on — when I was with Mr. 
Boyd and when I was with Mr. Bell. 

We 1poked at the Pateo Building and stayed 
there about an hour and I don't remember offhand what the 
discussion was about. It was about some acquisitions that 
he was trying to — that he had talked to people about, 

I believe the Mr. Grube property he even talked about and 
also some plastic deal regarding Midland that he was 

interested in doing some trading. 

Q I would like to direct your attention to Exhibit 


10-B. 


Is that the next exhibit to your left? 


83 is this one 
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q I would like to specifically direct your 

attention to the fourth page of 10-B and the handwritten 
entries that appear thereon and ask you to read those to 
yourself and tell us if your recollection is refreshed 
in respect of a conversation you had concerning the 

matters referred to therein. 

A Well, Mr. Boyd, I told Mr. Boyd that — you 

want me to read these off? 

q No, sir. I just want to know if you now 

have a refreshed recollection concerning talking to 
Boyd about some Sel-ct Enterprises stock and the use to 


which it was to be put. 

A Well, first of all, I told 

MR. SEGAL: Your Honor, I will object to this. 

We are getting refreshed recollection without the witness 
indicating he needed it and now a document has been shown 

to the witness. 

THE COURT: I don't think that that is a proper 

objection for this purpose. 

Having examined this exhibit. 10-1). can you now 

recall any conversations that you had with Mr. Iloyd and 

if so, what v/ere they? 

THE WITNESS: Yes, your Honor, I did. 

Me and Mr. Boyd talked about the stock and he 
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was going to put so much stock in each one of the people- 
tbat-he-knew's names. The people that had helped him out 
and the people tnat he knew, he was going to put so many 
shares of stock in each one of them's name and he asked me 
if that was all right with me and I told him that was 
all right with me, that I didn't particularly want any in 
my name and he said, "Well, we got to put it in somebody's 
name and I am going to go ahead and put it in Mr. Weber's 
and Mr. Knisely and Mr. Bannowsky's and I don't know who 
else's name." 


He asked me if that was all right and I 
told him yes, that was all right. 

Q The handwritten material on thet page 
includes the name Bell, does it not, next to a typewritten 
entry? 

A Yes, sir, it does. 

Q Did you have some conversation on that 
subject with Mr. Boyd? 

A I told him that, at that time, that Mr. Bell 

had told me about the trade, and that he had a trade in 
Oklahoma for some little oil wells, if I wa ; interested 
in trading and I might have to — I would have to put up 
1500 shares of stock in escrow and then later on, you know, 
would have to transfer them over to Mr. McDonald if they 
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So, he let me have 1500 shares of stock and 


they was in his name. 


Did he sign stock powers, transferring his 


interest in that stock? 


A lie had stock powers with him. 

Q Do you have Exhibit 83 before you? 

A Yes, sir. 

Q Can you tell the jury if you can identify that 

exhibit, please? 

A Yen, sir, I can. It's a charter for Imperial 

National Corp., a Texas corporation. / 

Q What if any connectior does Imperial National 

have to Select Enterprises? 

A I took some Select stock and transferred it 

to Imperial National Corporation, a corporation of mine 
in the State of Texas. 

Q Did you cause it to be formed? 

A Yes, sir, I did. 

Q Who wore the authorised signatories on behalf 

of that corporation? 

A Mr. Bruce Baker and Mrs. Sandra Darby. 

Q Is Government Exhibit 83 in evidence the charter 

from the State of Texas chartering that corporation? 


V / 
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A Yes, sir. 

Q Did it thereafter open a bank account? 

A Yes, sir, it did, at the Plains National 

Dank. 

Q Would you tell us what funds were put into the 

bank in opening the account and who was the authorized 
signature to draw checks on that account? 

A The funds went in the account was some funds 

left over in the safe deposit box, three or $4,000, and 
thp authorized agents on that was Miss Sandra Darby and 
Bruce ;aker. 

Q I would like to direct your attention to 

on or about February 20, 1970 and I ask if on that day you 
had a telephone conversation with Mr. Segal? 

A Mr. Segal called me and, on Thursday or 

Friday and asked me where Mr. Boyd was, that he had been 
trying to get a hold of him, that he had called and there 
wasn't nobody at the Midland office, nobody to answer the 
phone and the Security Exchange Commission was snooping 
around and he needed the balance sheet, certified balance 
sheet and some deeds and appraisals and in this thing and 
he needed to get a hold of Mr. Boyd fast and I called Mr. 
Weber's office — first called Mr. Boyd's house and he 
wasn't theie and then — there wasn't nobody there and then 
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I called Mr. Weber's office anci then I called Dr.Knisely's 
office and left word, left word every place I could for 
him to call Mr. Segal. 

Q What happened next? 

A Well, he in turn called me back before the 

night was over, Mr. Boyd did, and told me that he got a 
hold of Segal and Segal said that the SEC was looking 
around and we needed to get certified balance sheet in 
there and all the deeds and the properties and everything 
in there and appraisals that was, had to be got in there 
and he was going to Reno and then on to New York. 

0 On that same day, February 20th, had some other 

activity on behalf of Select Enterprise been undertaken by 
Mr. Baker or Mr. Hale? 

A Mr. Baker had been working on a deal with 

a fellow by the name of Strord down in Hamilton, Texas, 
that he had knew for several years that was — had some lake- 
lot property and he had made a contract on the trade to 
trade some Select Enterprise stock for the lake-lot propertie 

Q I would iike to direct your attention to Govern¬ 

ment Exhibit CO and ask you if you can identify that 
exhibit. 

A Yes, sir. 


25 


Q 


What is"that? 




A 468 

jbjw 19 


Joiner - direct 


A 468 

993 

A That is a contract made with Harold Stroud in 

Imperial National by Mr. Baker, for the trade for 233 lots. 

MR. MAC DONALD; We offer 68 for identifica- , 

tion. 

(Government Exhibit 68 received in 
evidence) 

q Directing your attention to the three-day 

weekend, Saturday, George Washington's Birthday weekend, 
Saturday the 21st, Sunday the 22nd, Monday the 23rd, 
did you have occasion to have any additional telephone 
conversations with Mr. Boyd over the course of that 
weekend? 

A I talked to Mr. Boyd again on several occasions 

or. the telephone and he said that, said that we had to 
get that, the appraisals and the certified balance sheet 

up to Segal. 

q I would like to show you Government Exhibit 

10, to the page with the nami preceding the page with the 
name Sandy Darby at the top and ask you to look at the 
four names on the preceding and the succeeding page and 
read it to yourself and tell us, if you will 

l 

MR. SEGAL: Objection. 

THE COURT; Read it to yourself first and 
we will wait for a question. 
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' 2 

(Pause) 


3 

Q .Tow, do you have some further recollection 


4 

in respect of communication with Mr. Boyd on that subject? 


5 

A He told me, called me on the telephone in 


6 

Lubbock and told me that he needed some names and some 


7 

addresses of people that I knew and trusted to put stock 


8 

in for stockholders list. 


9 

Q What did you do? 


10 

A And I in turn give him these names and addresses 


11 

by telephone. 


12 

Q Would you tell us, please, the names — it's 


13 

not necessary to repeat the addresses, that you provided? 


14 

A Jack Geddes, Bruce Baker, Sam Hale, R.J. 


15 

Darby, Sandra Darby, Ed Hunter, Roy Bell. 


16 

Q I would like to direct your attention to on 


17 

or about March 5, 1970 and ask you if on that day you 


18 

had occasion to travel to Abilene, Texas on some business 


19 

in connection with Select Enterprises. 


20 

A Mr. Baker told me that lie was about ready to 


21 

make this trade with Mr. Stroud on them lake-lots, so I 


22 

talked to Mr. Boyd and told him I was going to need some 


23 

stock to make that trade. 


24 

He told me to go toMr. Ford's office in Abilene, 


25 

Texas and pick up the Ed Goodloe stock and me and Baker travc 
to Mr. Ford's office in Abilone,Texas and picked up 60,000 
shares of Select Enterprises stock. 

*1« 
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2 

Q 

From v/ho? 

3 

A 

Mr. Ford. 

1 

Q 

Did you have occasion to sign any papers on the 

i 5 

occasion of that delivery? 

6 

A 

I signed a receipt for the stock. 

1 

Q 

Look at Government Exhibit 339, please. 

8 

Look from 

the fifth through the tenth pages inside that 

1 

exhibit . 

Toll us if you are able to identify the copies 

10 

that comprise that? 

11 

A 

Yes. 

12 

Q 

What is the entry at the upper right-hand 

13 

corner? 


14 

A 

March 5, 1970. 

15 

Q 

Look at the page that follows that. Tell us 

16 

if you recognize the signature on that page? 

17 

A 

Yes. 

18 

Q 

Did you sign that? 

19 

A 

Yes, I did. 

20 

Q 

Look at the next three pages and tell us if you 

21 

recognize 

the matters that are photocopied there? 

22 

A 

Those are the stocks 1 picked up in Mr. Ford's 

23 

office. 


24 


MR. MacDONAI.D: We offer the pages of 339 as 

, 25 

identt1 it 

id . 
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THE COURT: We will call those pages 339-A. 

MR. SEGAL: Does that consist -- 
THE COURT: Those are the two pages that have 
the witness' signature and three stock certificates 
following. 

MR. SEGAL: I have five pages. The exhibit 

is split. 

THE COURT: There are two pages that have the 

signature, the first two in your left hand. Then there 
are three stock certificates. 

MR. KacDONALD: It would be helpful if the . 

witness looked at the sixth page and see if he can identify 
that as well. Maybe that's what Mr. Segal has reference 
to. 

Q Can you identify that? 

A Yes, sir. That's the stock power that I got 

with the stock. 

MR. MacDONAI.D: We ask that that be included in 

the pages offered, 339-A. 

(Government's Exhibit 339-A was received in 

evidence.) 

Q What did you do with the originals of those 

copies you have identified to the jury? 

A I brought them back to Lubbock, lexas and, in 
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turn, sent Mr. Sam Hale to Reno, Nevada to have them trans¬ 
ferred over to the Imperial National . 

Q Did you have occasion to travel with Mr. Hale 

in that regard? 

A I don't believe I did. 

Q Did you receive a report thereafter Mr. Hale 

in regard to the trip to Reno? 

A Yes. 

0 What did he tell you? 

A He told me he went out and got the stock trans¬ 

ferred and brought it back. 

Q Directing your attention to Monday, March 9, 

1970, did you have occasion on the afternoon of that day 
to attend a meeting at the Worth Hotel and, if so, tell us 
who was present and what the conversation was on that after¬ 
noon? 

A I met Mr. Boyd and Mr. Weber, and Mr. Chapel, 

Mr. Bickel at the Worth Hotel. Mr. Boyd had just got 

back from the SEC and him and Mr. Weber and Joe was telling 
me and Mr. Chapel and Mr. Bickel how things was going, and 
that he delivered the balance sheet to them and that he 
thought everything was going to be all right. 

Q 1 direct your attention to Government Exhibit 2, 

at. your left. I .ask you to *ook at it and tell us if 
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you can identify that exhibit as having some bearing on 
what Mr. Boyd was saying? 

A Yes. This is the balance sheet that he said 

he gave to the SBC. 

MR. MacDONALD : We offer the exhibit. 

MR. SEGAL: May I have voir dire, your Honor? 

THE COURT: Yes. 

VOIR DIRE EXAMINATION 
BY MR. SEGAL: 

q Looking at Exhibit 2, was that balance sheet 

actually shown to people in the hotel room that day? 

A I don't know whether he showed it or not. 

He said he gave it to them. 

MR. SEGAL: I would object to that. There 

is no foundation for this witness introducing this document. 
BY MR. -MacDONALD: 

q When and where did you first see the document, 

or another copy you have in your hand? 


I saw it downtown in the motel. Holiday Inn 


downtown. 


Q When? 

A The next morning, I believe. 

q In whose hands did you see it on the occasion 

of that morning? 


25 
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Mr. Boyd. 

MR. MacDONALD: We offer it. 

THE COURT: It will be received. 
(Government's Exhibit 2 was received in 


evidence.) 


q Directing your attention, Mr. Joiner, back to 

the previous evening at the Worth Hotel. Would you tell 
us, if you can recall, any further discussions that Mr. 

Boyd had on that occasion? 

A He just said that he had given them the balance 

sheet and so.no contracts on two ditferont acquisitions, and 

that's all I can recollect. 

q Did he use some description, perhaps not the 

name of the entities being acquired? 

A He said that the minteral property was on the 

balance sheet, and the mica was on the balance sheet, and 
he made - he had given them two other acquisitions or 
contracts. I don't remember at this time what they was 


exactly 


q Did you have some conversation with Mr. Weber 

on the occasion of that meeting? 

A I asked him later on in the evening how things 

went up there and he said they didn't look too good to him. 

there had to be a lot of paper work and a lot of work left 
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Q Following the meeting, did you have occasion to 

have supper with a different grouping of people? 

A Well, me and Mr. Boyd went on over, and Mr. 

Bickel went on over, to the Holiday Inn and had dinner 
for that evening. 

Q Did the conversation include any references 

to Select Enterprise stock in any fashion? If so, tell us 
what your recollection is. 

A Nr. Boyd and Mr. Bickcl was talking there, and 

Mr. Bickel said to Boyd — there was some conversation 

* 

there between Mr. Bickel and Mr. Boyd, and I just got pert 
of it, but I do remember Mr. Bickel saying he needed 1500 
shares of stock, or 2000 shares of stock. He changed 

it one or two times there. 

0 Do you have a recollection of discussing a 

mil 1 ion-dolar insurance policy or 2 mil lion-dollar insurance 
policy? 

A Mr. Bickel talked earlier that day over at the 

motel and mentioned about a million dollars of insurance on 
me and Mr. Boyd and he had mentioned it again that niqht, 
but it was just very casual on that occasion. 

0 What happened next? 

A well, the next morning -- we n|)cnt the night 
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there - the next morning mo and Joe sat down there in the 
hotel room and he showed me, opened his briefcase and showed 
mo the balance sheet and showed me the group property con¬ 
tract, and he showed mo the caajr a.-l o n th, California 
property, and we looked over the mica balance sheet again, 
the C. A. Morris balance sheet again, and lhe California 
property, the l'atio Building contract,,— 


Q I would lik<f"to direct your attention to the 

exhibit to your left in the file and ask you if you would 
refer to it by the number that is tagged there and tell 
us if you are able to identify that? 

A The tag number is 7-B. 

Q Do you recall having seen that document or a 

copy thereof on that occasion? 

A Yes. 

Q Did you have some discussions concerning that? 

A He told me that morning that he had given j 

he told the SEC about this contract and alio the Diamond 
Bros, furniture deal and also the Riverside Hotel contract. 

MR. SHOAL: I object, your Honor. The witness 

testimony is inconsistent with vhat 

MR. MacPONALD: Objection, your Honor. 

MR. SKOAL: There is no other way I can point 

it out to the Court. 
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THE COURT: The objection is overruoed. 

Would this be a convenient place to suspend for 
lunch? We have had a long morening without a recess. 

MR. MacDONALD: Yes, your Honor. 

THE COURT: We will now recess for lunch. 


Off the record. 

(Discussion off the record.) 
(Jury excused.) 

THE COURT: Off the record. 
(Discussion off the record.) 
(Luncheon recess.) 
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(2.00 p.m.) 


(Jury in box.) 

JIMMY CALVIN JOINER, resumed. 

DIRECT EXAMINATION (Continued) 

B MR. MacDONALD: 

0 Mr. Joiner, before the break we were talking 

about a meeting at the Holiday Inn, a morning meeting, with 
Mr. Boyd during which time he was telling you certain things 
and showing you certain documents concerning Select Enter¬ 
prises . 

Q Do you recall the meeting? 

A Yes, I do. 

Just before we went over to Mr. Bickel's office 
in the Holiday Inn — and at that time Mr. Boyd's briefcase 
was open -- we were looking at the balance sheet and the 
two contracts. Riverside contract and the Diamond Bros, 
contract, and *-he old inica contract, A. C. Morris balance 
sheet, and there were several papers there, but that's all 
I can remember. 

Q You already have identified, I believe, Govern¬ 

ment's Exhibit 2, the balance sheet on the top of the pil e 
there? 


A Yes. 
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Q That's the balance sheet that was shown to you 

on that occasion? 

A Yes. 

Q Look, please, at 7-B and 8-B and tell us if 

you arc able to identify those exhibits in respect of that 

.. , / 

morning s meeting? 

THE COURT: What is the date you are inquiring 

on? 

MR. MacDONALD: On or about March 10, your Honor 
THE COURT: 1970. 

A Yes, I do. 

Q Are those exhibits, 7-B and 8-B, documents 

which you saw during that morning? 

A Yes. 

0 Address your attention, please, to the next 

exhibit in the pile. Tell us the number on the exhibit 
and tell us if you are able to whether or not you remember 
seeing that on the occasion of that morning? 

A Document 316 I vaguely remember. 

Q That's the document that bears Mr. Grube's 

name on the bottom? 

A Yes, it is. 

Q Can you tell us if you remember anything that 

Boyd said in regard to Mr. Grube on the occasion of that 
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morning, whether or not you carr identify the document? 

A I vaguely remember seeing the document there, 

but, you know, just vaguely. 

Q 1 would like you to look at and tell us if you 

have any different recollection concerning 317 and 318, 

the next two exhibits in the pile? 

A It was mentions about the Grube property but 

I didn't pick them up and handle them as I did Riversid and 

the Diamond Bros, and the contract. 

Q I direct your attention tc Government Exhibit 

58 and 59 in the pile to your loft. I ask you to look at 
those and tell us if you have a recollection of having seen 
either of those exhibits on the occasion of that morning 
or having discussed the subjects that 1 referred to in those 

exhibits? 

A It was mentioned, but, like I say, like the 

Grube property which is vague, I didn't physically handle 

that. I vaguely remember seeing that. 

0 You said it was mentioned. Gan you tell the 

jury if you have a recollection of discussing a man by the 
name of Maxson, any properties he may have owned or con¬ 
trolled? 

A We were kind of going down through the balance 

sheet, and the Grube property was on the balance sheet. 
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It was kind of mentioned as Grube property and the mineral 
rights, all mineral rights which were kind of mentioned, 
and the mica was kind of mentioned, and it was just as we 
go down through the balance sheet that it was kind of 
mentioned there. 

Q Did there come a time when you spoke about some 

land in California? 

A I was tolct about the land in Imperial Valley in 


California. 

Q What did he say about that? 

A He said that he was working on an acquisition 

of several acres of land out in California. 

Q Do you recall anything further at that meeting? 

A That's all there was. He mentioned the 

Ca 1 ifornia property, but he didn't go into detail about it. 
He said it looked like it was going to be a good acquisitic 
and he should know something about it before too long. 

Q What happened next? 

A Well, let's see, then we if?ft the Holiday Inn 

and went over to Mr. Uickel's office and signed the insur¬ 
ance policy for Mr. Bickel. 

Q Look at Exhibit 281-A to your left and tell us 

if you can identify che signature on the bottom of that 
of which that is a Xerox? 
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would offer the top page as well in the light of that 


testimony. 


(Pause.) 


TUP COURT: What about that, Mr. Segal? 

Do you have that question and answer of yester¬ 
day's testimony by the witness Chapel? 

MR. SEGAL: I remember that. There was terti 

mony about that document. 

THE COURT: Which identified the signatures. 

Both pages could therefore be received. 
(Government Exhibit 281 was received in 
evidence, two pages.) 

q Directing your attention to on or about March 15 

1970, did you have occasion to have a discussion with 
Mr. Boyd concerning a Mr. Alan Segal and a locked box in 

New York? 

A Mr. Boyd called mo on the telephone and told 

me that he was going to New York to get the stock out of 
the locked box in New York, and he wanted me to give him 
some names of people that I wanted to put some of the 
stock in, and 1, in turn, gave him Mr. Goddes and Mr. Sam 

Hale and Mr. Bruce Baker and Mr. Ralph Hunter. 

0 Directing your attention to the period of 

Malc h 19 to March 27, 1970, did you have occasion during 
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those days to undertake some transaction with two men named 

■» 

Carver and Headley with regard to stock? If so, describe 
to the jury what that transaction consis .ed of? 

v. 

A Mr. Sam Hale knew Mr. Headley for two or three 

years. Headley had talked over the telephone a couple of 
days prior to him and he told Mr. Hale that he had a man 
by the name of Carver that needed some stock to borrow some 
money with, and me and Mr. Hale went over to Mr. Headley 
and talked to Mr. Headley and put up 21,000 shares of stock, 
and a couple of days later Mr. Carver called Mr. Hale, and 
I went over to the bank in Dallas and got $5000 from Mr. 
Carver. Mr. Hale brought the 5000 back to me and I gave 
part of the thousand to Mr. Hale and paid bills with the 
others, I guess. 
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2 

q I would like ou to look at Government Exhibit 


3 

84 and tell us if you can identify those documents in 


4 

respect of that transaction? 


5 

A Yes, sir. The first pages. I don't know 


6 

about the last two. 


7 

8 

Q When you say the last two, are you referring to 


what appears to be a resolution signed by Hanson. 


9 

A Yes, sir. 


10 

Q And the page behind it as well? 


11 

A No. It's a letter by Herndon. Leo Herndon 


12 

this is signed by. These first 


13 

q Other than the paqos that you have excepted. 


14 

the rest of it relates to the Headley t rans’ction? 


15 

A Yes, sir. 


16 

Q That refers, does it not, to Mr. Boyd and to 


17 

Mr. Boyd having supplied certain stock certificates 


•18 

concerning the carrying out of that transaction? 


19 

A Yes, sir. 


20 

0 Tell the jury the circumstances surrounding 


21 

your being in physical possession of those stock certifi¬ 


22 

cates from Mr. Boyd, if you were? 


23 

A 1 got the stock certificates, 21,000 shares, 


24 

from Mr. Boyd and gave them to Mr. Hale. 


25 

Q Did you share any of the $5000 that you received 
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with Mr. Boyd? 

MR. SEGAL: Objection. 

THE COURT: We will sustain that objection. 

uid you qive any part of the $0000 to anybody? 

THE WITNESS: Yes, sir. 

MR. HALE: To whom? 

THE WITNESS: Mr. Hale. 

q And none to Mr. Boyd? 

A No, sir. 

q I direct your attention to on or about March 29, 

1970, a Sunday, and did you have occasion to attend a 
mooting at the Holiday Inn in Texas in respect of Select 
Enterprises activities with other people and, if so, tell 
us who and what the mectinq was on that occasion? 

A Me and Mr. Boyd and Mr. Barnett met Sunday 

Morning at Holiday Inn, downtown Dallas, and we had break¬ 
fast downstairs and then we went up to a room in the Holiday 
inn and me and Mr. Boyd and Mr. Barnett did, and on that 
occasion I seen a balance sheet and a telegram and Mr. 

Boyd and Mr. Barnett and myself was in this room and we 
was trying to get Mr. Barnett to certify the financial 
statement and he needed - ho was needing some money before 
he wanted Lo do it and ho needed some -- it was either 
one of the items on there that he needed before he wanted 
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to certify the balance sheet and 1 believe the telegram 

% 

was one of them and it seemed like he was wanting a title 
policy or something on the others, and the money. 

Q Will you look around the courtroom and identify 

Mr. Harnett for the jury, if you see him here today. 

A Yes, sir. That's him right over yonder in 

the brown suit (pointing). 

Q What was the resolution? What happened at 

the end of the meeting? 

A Well, when the meeting was over, we come out — 

when we got through and Mr. Barnett signed it and give it 
to Mr. Boyd, Mr. Boyd told him that we would get him some 
money in a few days and then, as we left, why Mr. Boyd said, 
"Well, we got.it signed." 

Q Would you look at the next exhibit and refer to 

it by the tag that appears there and tell the jury if you 

are able to identify that? 

A 3-C? 

Yes, this it. 

MR. SEGAL: Can we have the number on that, 
please, your Honor? 

THE COURT: 3-C. 

Q Would you look at the succeeding document and 

identity it ;ind refer to it by the tag and tell us if you 
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the room at the time? 

A It wasn't typed in the room. 

Q It was produced at that time? 

A Yes. 

MR. SEGAL: No objection, your Honor. 
(Government's Exhibits 3-C and 30 were received 


in evidence.) 
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A Yes. Started to occupy -- we had an office at 

3131 Stemmons Freeway. 

0 Describe to the jury what they would have seen 

if they held <jono to that address back in April of 10/0? 

A Two small offices with two desks and a telephone. 

Q Who occupied the desks? 

A Well, just -- I occupied one of them and I 

guess any and everybody occupied by the, you know, whoever 

N 

came in, me and Mr. Boyd and Mr. Hale and Mr. Baker, I guess 


on some occasions. 


0 Was there a sign on the door? 


Q Did there come a time at that location when you 

had occasion to meet a man named Virgil Barker and, if so, 
would you tell the occasion of his coming there and the 
business that was discussed? 

A Mr. Barker called — I met Mr. Barker a week or 

two before and Mr. Barker had come by the office and said 
that he had some brokers that ho could probably get to put 
in the pink sheets for Select Enterprises and we talked 
back and forth for a day or two and lie told me that he was 
going to Denver and that he would be back in touch with me 
and if I could got some shares of stock put in his name, 
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well, then, he could get some brokers to go in the sheets. 
q What if any action did you take following 

that conversation? 

A Well, I v/cnt to Reno and got some — when I 

transferred - I went to Reno and transferred some stock 
for Desert Investment Corporation and Vir.son — Desert 

Investment and Vinson something corporation. 

q I would like to ask you to look at the file, 

Government Exhibit 84. Do you recall telling us that 

one of the documents in the Headley file did not relate 

the Headley matter? 

Mr. Joiner, I am showing you that portion of 

84 which bears Mr. Hanson's signature. 

A I went to Reno and transferred these stocks 

from — picked up these stocks from Vinson Investment 
Company and the* Desert Investment Company and at the same 
time I transferred some stock into Mr. barker s name and 
Mr. Harbottle. Barker and Harbottle is all I remember right 


Did you have occasion to deliver anything in 


Reno on the occasion of that trip? 


A Yes. I delivered a couple of checks out there 

to Mr. Bissctt's office and one to the transfer agent. 

0 would you look at the next exhibit before you 
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and tell us if you are able to .identify it by denomination, 
perhaps, the check or checks that you delivered on that 
occasion and refer to it, please, by the tag so the record 

will reflect which exhibit it is? 

A Exhibit 356. I delivered two checks, one to 

Nevada National Registrar and then one to Mr. Bissett's 
office and I believe this one to Mr. Bissett's office was 
905, 906 something, but I delivered two checks. 

Joe told me to deliver the two checks to Mr. 
Dissctt; Mr. Bissctt, over there, to the National Nevada 
transfer agent. 

HR. MacDONALD: It is stipulated that in respect 
of Government Exhibit 356, a custodian of records from the 
Bank of Atoka, Atoka, Oklahoma, if called as a witness 
would identify the pages comprising that exhibit as busi¬ 
ness records made and kept and maintained in the ordinary 
course of the banking business of his institution. 

We offer the exhibit. 

MR. SEGAL: Your Honor, I would object to it. 
They may be business records but the organization is some¬ 
thing else. This thing is being offered as one exhibit. 

THE COURT: You mean the staples should be 

removed? 

MR. SEGAL: Your Honor, this is a collection of 
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documents all together as if it comprises one document and 
my objection is to that. 

THE COURT: That's very simple. We will just 

remove the staple. 

MR. SEGAL: Wc will have to sub-number all these 
oduments in the thing. 

TIIE COURT: That's all right. It won't take 
very long to do that. 

(Pause.) 

THE COURT: Is there any objection to putting 
all the checks together, and then all the deposit slips 
separately together? 


MR. SEGAL: I suppose that would be all right, 

your Honor. 

THE COURT: And then the bank statement 
separately, so that will be marked as follows: 

All of the checks, being ten items, are marked 
Exhibit 356-A. 

The three deposit slips are 356-B. 

Can you identify what thesi two are? 

THE WITNESS: No, sir, I cannot. 

THE COURT: Mr. MacDonald, what name shall I 
give these two pieces of paper? 

MR. MacDONALD: 1 would think a debit or credit 
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item description would be accurate. 

THE COURT: Two items such as described by 
Mr. MacDonald are 356-C. 

356-D, the Joe Boyd special ledqer account, con 
sisting of two pages. 

(Government's Exhibits 356-A, D, C and D were 
received in evidence.) 

(Continued on next page.) 
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o Hr. Jointer, you have open before you Govern 

ment Exhibit 330 for identification to a page containing 
a copy of a check drawn on the First National Bank of 
Atoka. Can you ioentify that check, the copy of the check 

that appears there? 

A This is the check, a copy of the check, that 

I took out to Mr. Bissett's office, an expense check, and 
he got it cashed for me. 

Q in addition to the other checks you have already 

described to the jury? 


Yes. 


g I would like you to tell the jury, please, what 

you did following the occasion of that trip to Reno. 

Where did you go and what did you do? 

A I returned back to Lubbock and left a share of 

stock to be given back to Joe. Then I went - I returned 
back to Dallas — excuse me — and then I wont to Denver 
to meet with Hr. barker, and 1 met with Mr. Barker one 
evening and the next day I met with a fellow by the name 


of Dobbs 


Mr. Barker, Mr. Dobbs, and myself went down to 

the bank and they went in there to sec some officer. 

Q What was the purpose of that visit to the bank 

as expressed amongst yourselves, if any? 
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A They went in there to see if they could borrow 

V 

some money on some stock, and we left the bank and went 
back over to Mr. Barker's place and I spent the night, and 
the next day I went home. 

Q Did you receive a report from them after they 

came out of the bank with respect to whether the bank would 
loan them any money? 

A He could not borrow any money. 

MR. SEGAL: I ask that that last conversation 
about the Denver situation be stricken as irrelevant. 

MR. MacDONALP: They are named in the supple¬ 
mental, your Honor. 

MR. SEGAL: Your Honor, even under those circum¬ 
stances I still don't see relevancy. 

THE COURT: In view of the identification in 
the supplemental bill we will take it subject to connection 

Q What happened next in respect to the stock that 

you had taken to Denver and the occasion of your trip to 
Denver? What did you do next? 

A 1 returned back to Dallas. 

Q What about the stock certificates? 

A I left them with Mr. Barker and I returned to 

Dallas. 

Q Did there come a time in Dallas when you had 
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occasion to meet with some person or persons in respect to 

Select Enterprises’ activities? 

A I met Mr. Rouse and Mr. Mullenax. 

A Would you tell us where you were when that 

meeting occurred, the occasion of it and the discussio n on 
that occasion? 

A I met them in 3131 Stemmons Freeway, and they 

were coming in and talking to Mr. Boyd and me, and Mr. 

Rouse had an insurance agency or something, and he was 

interested in either — 

MR. ERHLICH: I didn't understand the last 


portion of the testimony. 

A (Continuing) Mr. Rouse had sone kind of 

insurance company that he was interested in, either getting 
some stock for or making some acquisitions for. Him and 
Mr. Mullenax talked to Mr. Boyd and talked to me also, 
and they also said that they had a place where — Mr. 

Rouse said he could borrow some on some stock through ms 
insurance agency, insurance company; and on that occasion, 
either the next day or in one or two days, they got some 

stock from Mr. Boyd and left. 

Q Did you have occasion to sign anything with 

respect to the delivery of that stock? 

A I signed the — the stock was in my name, and I 
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went down to a bank and signed a power, stock power. 

Q I would like you to look at your left at 

Exhibits 105, 110, and 111, and tell the jury, if you can, 
whether you are able to identify those exhibits? 

MR. SEGAL: 105 or 107? 

MR. MacDONALD: 105, 110, and 111. 

Q Mr. Joiner, refer by number to the exhibit 

you are looking at and tell us if you are able to identify 


the piece of paper that bears the number 


Use the number. 


Exhibit 105, Exhibit 110, and Exhibit 111. 


Those are stock powers. 


Which you signed at a bank on that occasion? 
Yes. 107, 111, 105, and 110. 

MR. MacDONALD: We offer the exhibits. 

MR. SEGAL: May I have a brief voir dire on 


Exhibit 107? 


THE COURT: Yes. 


VOIR DIRE EXAMINATION 


BY MR. SEGAL: 


Q Mr. Joiner, if you would look at the reverse 

| 

i 

page of the second page of Exhibit 107, do you recognize 

the handwriting on that? 

A No, sir, I don't. 

0 Was that handwriting on there at the time you 


/ 

) 







- 


A 5U0 


Joiner - direct 


1025 


last saw this exhibit? 

MR. SEGAL: I merely ask that the reverse side 

of Exhibit 107 be obliterated or covered. 

MR. MacDONALD: In this instance I think the 

succeeding witness will offer help in this regard. We 
ask it not be erased but deferred, passing it until 

THE COURT: We will hold the exhibit until you 

have another witness. 

MR. EHRLICH: No objection to Exhibits 105, 


110, and 111. 

THE COURT: They will be received. 

{Government’s Exhibits 105, 110 end 111 were j 

I 

» 

received in evidence.) 

BY MR. MacDONALD: 

Q Mr. Joiner, of the remaining exhibits before 

you there is a Xerox comprised of two pages. What is the 
number on that exhibit? 

I 

A 123. 

q Can you make up any of those three pages that 

make up that exhibit? 

A It looks like a copy of one of the stock j 

certificates that I signed, the stock power. 

q What happened to the originals of which that 

is a Xerox? I 
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A That was given to Mr. Rouse and Mr. Mullenax. 

MR. MacDONALD: We offer that exhibit in 

addition. 

MR. EHRLICH: I have an objection to that. 

I believe the witness testified that it looks like the 
original. On that: basis I object. 

Thank you, your Honor. 

THE COURT: It will be received. 

(Government's Exhibit 123 was received in 
evidence.) 

Q Directing your attention to on or about the last 

week of April, 1970, did you have occasion to have a tele¬ 
phone conversation with an individual by the name of Tony 
Garza in respect to any Select Enterprises activities and, 
if so, would you report to the jury your recollection please 
of that conversation? 

A The only conversation I had with Mr. Garza, he 

called the office looking for Mr. Boyd and wanted to 
know where Mr. Boyd was, and I told him Mr. Boyd was in 
Albuquerque changing transfer agents, to check with the 
new transfer agent. 

Q Thereafter did you have a conversation with 

Mr. Boyd about such a trip? 


A 


Yes 


He told me that he had come back and 
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made arrangements with Rocky Mountain Securities transfer, 
or something out of Albuquerque, to be the transfer agent. 

Q I would like to direct your attention to the 

last week of April, 1970, and ask you if you had occasion 
to a conversation with a man by the name of Mel Richards 
concerning Select stock business activities and, if so, 
tell the jury what you recall of that conversation? 

A I called Mr. Richards up at Las Vegas, Nevada 

and asked him why I was having so much trouble getting 

Select stock on the board. 

q Tell the jury who Mr. Richards was, if he has 

been described to you. Who had mentioned his name to you 
A Mr. Boyd had told me that he had talked to 


Mr. Richards out at Las Vegas and also Mr. Barker had told 
me that he knew Mr. Richards and he knew Mr. Richards to 
be a stockbroker in Las Vegas. I never met the man, but 
I called him on the telephone and asked him what the 
trouble in getting the stock on the board or in the pink 
sheets was, and he told me that he had applied to put the 
stock on the board with the National Quotations and that 

was about the conversation. 

q Do you remember if he was associated with a 

brokerage firm of any name and, if so, tell us what you 
recall or what is .the name of the firm he was associated 
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with? 

A (Pause.) 

Something Enterprise, I halieve. 

Q I would like to ask you on or about the same 

time span if you had occasion to have a meeting with a man 
by the name of Stevenson from Florida concerning Select 
Enterprise and, if so, tell the jury what you can recall in 
that regard? 

A Mr. Sam Hale talked to Mr. Stevenson on the 

phone a couple of times, and Mr. Stevenson said he had some 
people in Florida that was interested in buying investment 

l 

stock. Mr. Hale told me about it and 1, in turn, talked 

I 

to Mr. Stevenson on the phone, and he said he had some 

i 

people in Florida that was interested in buying some 
investment stock. So I went down to Florida and talked 
to Mr. Stevenson about it, and he said the same thing, 
that he had some people that were interested in buying 
investment stock, and he would have to have the stock in 

h d I 

So I, in turn, come back to Dallas and had Mr. 
Hale go to Albuquerque and transfer some stock into Mr. 
Stevenson's name, and he came back to Dallas and I went 
on to deliver the stock to Mr. Stevenson in Florida. 

Q 1 would like to direct your attention now to 
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the latter part of June, 1970 and ask you if in that time 
frame you had occasion to have additional conversations 


with Mr. Mullenax in respect to any Select stock activity. . 

I 

If so, tell us where they were, who was present, and what 

the conversation was. » 

A Mr. Rouse and Mr. Mullenax come back into Dallas 

at the Ramada Inn, and I talked to Mr. Mullenax and he said 

that he had some people in Wichita, Kansas that he could 

borrow some money on if he had some stock, and it had to j 

be quoted stock. I was broke and everybody was broke, and j 

I needed some money so I got some stock off another fellow j 

by the name of Pig and Whistle, and I gave it to Mr. Mullenaxj. 

and him and Mr. Hale went to Wichita, Kansas and sent me j 

back a check for $9000. I. in turn, gave it back to 

M.r Chapel and Mr. Chapel and Mr. Mullenax went back to 

Wichita, Kansas, and Mr. Chapel brought me back a cashier's ^ 

I 

! 

check for $9000. j 

Q Look at the exhibit to your left, Exhibit 296-A, 

and tell the jury if you are able to identify the check 


that the arrow points to? 

A Yes, sir. That's my signature on the check. 

q Is that the $9000 check? 

A Yes. 

Q That is what you referred to? 


i 
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A Yes. • V 

MR. MacDONALD: We offer that exhibit. 
(Government's Exnibit 296-A was received in 
evidence.) 

MR. EHRLICH: I had an understanding that that 

exhibit was received in evidence by the Court. 

THE COURT: This witness has now mentioned his 
connection with the check. I think 296 was marked 
previously. 

« 

MR. EHRLICH: I object to the reception of 
296-A in evidence which the witness has testified -- 
THE COURT: Not "because the witness has 

testifiod" . 

What is your legal objection? 

MR. EHRLICH: Relevancy, your Honor. No mention 

of Select. 

THE COURT: Overruled. 

Q Mr. Joiner, I direct Your attention to the 

latter part of August, 1970. You had occasion to have 

some further discussion with respect to Select stock in the 
name of Imperial National, I understand. If so, tell the 
jury whom you had the discussions with and what you know 
about such stock activities in that time frame? 

A Mr. Rouse called me on the phone and said he 
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had a trade made with some fellow by the name of Zimmerman 
who owned some property in Louisiana, I believe it was. 

Would we be interested in making that trade? I told him 
that I really didn’t Know. I was not interested partic¬ 
ularly o ne way or the other. That’s about the most about 

that that I really remember. 

q Did you have occasion to deliver any stock 

certificates with the name Imperial National, Inc. on the 
face to any person or persons following your receipt of 
those stock certificates in Nevada in the spring of 1970? 

MR. EHRLICH: I object as to form. 

THE COURT: Overruled. 

A I remember giving Mr. Rouse some Imperial 

National stock. I can’t remember what occasion it was. 

Q Directing your attention now to September of 

1970, did you v ve occasion to have some discussion with 
Mr. Boyd concerning the bank in Atoka and selecting stock, 
and,if so, tell the jury who was present and what the 

discussion was on that occasion. 

A Mr. Boyd said that — Mr. Brookshire called up 

the office and said that Select stock was not on the market 
and he was going to have to have some replacement of some 


kind 


Mr. Hull brought some Comutrics stock down 


there and put it there to replace the Select, 
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